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WORKMEN’S COMPENSATION—CONFLICT OF LAWS 
C. J. OryEen 


A recent United States Supreme Court decision has worked a material 
modification in the Wisconsin rule pertaining to the jurisdiction of the 
Wisconsin Industrial Commission in cases involving jurisdiction by more 
than one state in connection with the same. accident. A brief review of the 
development of the Wisconsin rule may be of interest and illustrate the 
recent modification brought about by Federal decision. 

Originally the Industrial Commission of Wisconsin held the opinion that 
the Compensation Act was limited to personal injuries received by acci- 
dent within the State of Wisconsin only.! This opinion was based upon 
the use of the words “In any action to recover damages for a personal in- 
jury sustained within this state . . .” under the heading “Abrogation of 
Defenses,” Section 102.01. 


In 1919 the Wisconsin Supreme Court interpreted the act so as to 
make it extraterritorial. In Anderson v. Miller Scrap Iron Co.? the court 
recognized that the Wisconsin legislature could not prescribe the liability 
of employers for purely tortious injuries to employees occurring without 
this state, because the liability in such cases is that prescribed by the law 
of the place where injury occurs. The court observed that the legislature, 
in adopting Section 102.01—“Abrogation of Defenses”—as part of the Com- 
pensation Act, abolishing the common-law defenses against claims for 
personal injury based upon negligence, was necessarily limited in its 
operation to Wisconsin, and that the phrase relied upon by the Commis- 
sion “within this state” could have been omitted without changing the 
effect of the statute. The court points to the section prescribing the basis 
of liability and directs attention to the fact that this section carried no limi- 
tation as to application of the act. So the court held that the act was not 
limited to accidents happening within the state. By this decision the act 
was interpreted to be extraterritorial. 


In the Anderson case* the question involving the conflict as to jurisdic- 
tion between states was raised. This action was an action in tort for the 
death of an employee occurring in Michigan. Both employer and employee 
were residents of Wisconsin and the contract had been entered into in this 





* Industrial Commission, Report and Copy of Act, 1913. 
* 169 Wis. 106, 170 N.W. 275 (1919). 
Ibid. 
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state. The employee was performing services for his employer when killed, 
while temporarily in Michigan. The court held that the Compensation Act 
of Wisconsin superseded the common law of Michigan, the place of acci- 
dent. The court points out that the Workmen’s Compensation Act is 
founded upon an entirely different theory than that of the common law. 
The theory of the Compensation Act was to charge the loss, fixed by 
statute, caused by industrial accident, irrespective of the cause (self-inflicted 
only excepted), to the cost of the product. Under this plan the burden 
falls upon society at large, and is not borne entirely either by the employer 
or by the employee. The liability of the employer under the act is not 
tortious and is not contractual in the sense that it should be considered as 
a covenant or part of the contract, but it is purely statutory. The liability of 
the employer under the act being statutory, the act enters into and becomes 
a part of every contract, not as a covenant thereof, but to the extent that 
the law of the land is a part of every contract. 

The act was under the Anderson decision‘ clearly extraterritorial. Neces- 
sarily this gave rise to a number of questions with resulting further inter- 
pretations by the court. 


In Wandersee v. Industrial Commission,> the court observed that the 
purpose of the act was to regulate the relation of employer and employee 
in the State of Wisconsin. To constitute a person an employee under the 
provisions of the act, such person must render service for another within 
the State of Wisconsin under a contract of hire, express or implied, oral 
or written. Until he has performed services for another in this state, he is 
not an employee under the act. 


In Val Blatz Brewing Co. v. Industrial Commission,® the court again 
calls attention to the fact that the one essential requisite to liability under 
the Wisconsin Act is employment under such circumstances as to create 
the status of employer and employee under the Wisconsin Act. That status 
is created when service is performed within the state under a contract of 
hire, without regard to the question as to where the contract was made. 
The court points out that such status may also exist when no services are 
performed in the state in those cases where both the employer and em- 
ployee are residents of the state when the contract is made. The state 
has such an interest in the welfare and protection of its citizens and of 
those dependent upon them that it may in the exercise of the police power 
extend the protection of its Compensation Act to citizens of the state who 
are injured while performing services outside its boundaries. When the 





* Ibid. 
*198 Wis. 345, 223 N.W. 837 (1929). 
*201 Wis. 474, 230 N.W. 622 (1930). 
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state exercises the police power, no principle of law and no constitutional 
right is violated by attaching to contracts of employment made in the 
state by residents of Wisconsin the same rights and duties incident to 
service outside of the state that are lawfully imposed as incident to the 
performance of service within the boundaries of the commonwealth, When 
residents of the state contract for service to be performed outside the 
state, a constructive status under the Wisconsin Compensation Act is cre- 
ated, which continues until the employee acquires an actual status as an 
employee in some other state. The power of the state to impose such rights 
and duties is dependent upon the existence and the continuance of a status, 
actual or constructive, which makes both the employer and employee sub- 
ject to the Wisconsin Compensation Act. 

In Interstate Power Co. v. Industrial Commission," the court holds that 
Wisconsin has jurisdiction to require compliance with the Compensation 
Act of this state as a condition upon which performance of an out-of-state 
contract of employment shall be permitted in Wisconsin. 

In McKesson-Fuller-Morrisson Co. v. Industrial Commission,’ the court 
holds that where the employer-employee relationship under the Wisconsin 
Compensation Act has been established, the employee is not removed from 
the benefits of the act even though he is injured while outside of this state 
rendering services incidental to his employment within the state, and that 
it is not material whether the employee was a resident of this state. 

In Schooley v. Industrial Commission,» a rather unusual set of facts 
brought about a refinement of the rule stated in the Val Blatz Brewing Co. 
case.!° In this case the court considered that there was one fundamental dis- 
tinction from prior decisions and that the employer of the employee in 
question was actually an employee of a Michigan corporation, and _ not- 
withstanding the facts that the employee was a Wisconsin resident and the 
contract of employment made in Wisconsin, all of the services to be per- 
formed were to be rendered in Michigan in connection with a business 
soley conducted in that state, and without any connection with a business in 
the State of Wisconsin. The court stated: “It would seem clear that the 
Wisconsin act had no relation or application to the business carried on 
wholly within the state of Michigan where that business has no connection 
with any business or industry within the state of Wisconsin.” 

The general principles just recited have given rise to the following Wis- 
consin rules of interpretation of the act: 

(1) Where both employer and employee are residents of Wisconsin and 





7203 Wis. 466, 234 N.W. 889 (1931). 
*212 Wis. 507, 250 N.W. 396 (1933). 
* 233 Wis. 631, 290 N.W. 127 (1940). 
#201 Wis. 474, 230 N.W. 622 (1930). 
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the contract of employment is made therein, the provisions of the Wis- 
consin Compensation Act become part of the contract and our act applies 
no matter where the injury is sustained.” 

(2) Where an employer engaged exclusively in a business confined to 
another state for a corporation of that state, hires a Wisconsin resident to 
work exclusively in the other state, the Wisconsin Compensation Act does 
not apply notwithstanding both the employee and employer were residents 
of Wisconsin and the contract of employment was made in Wisconsin.” 

(3) If the employee neither lives nor performs services nor is injured 
in Wisconsin, he is not under the act even though the employer resides and 
the contract of employment is made in Wisconsin.1 

(4) The Compensation Act applies to an employee of an employer sub- 
ject to the Wisconsin Act, injured in this state, without regard to the place 
where the contract of employment was made." 

(5) Where an employer under the Workmen’s Compensation Act en- 
gages a person to perform services in this state, no matter where or when 
such contract may have been engendered, the Wisconsin Act applies even 
though the employee is injured while outside of this state rendering serv- 
ices incidental to his employment within this state, and it is not material 
whether he is a resident of this state.1® 

These rules of interpretation of the Wisconsin Act soon came in conflict 
with similar interpretations of acts in other states. Cases followed where 
application had been made under the act of another state in addition to 
application under the Wisconsin act. 

In Interstate Power Co. v. Industrial Commission,!® the question of the 
full faith and credit clause of the Federal Constitution as to a prior award 
of compensation in Iowa was raised. The court did not decide the question, 
because the Commission had given credit for the amount paid under the 
Iowa award against the Wisconsin award. However, the court did state its 
opinion rather forcefully: 


This might be a valid argument provided the Iowa court had any 





" Anderson v. Miller Scrap Iron Co., 169 Wis. 106, 170 N.W. 275 (1919); Val 
Blatz Brewing Co. v. Ind. Comm., 201 Wis. 474, 230 N.W. 622 (1930); Interstate 
Power Co. v. Ind. Comm., 203 Wis. 466, 234 N.W. 889 (1931); Jutton-Kelly Co. v. Ind. 
Comm., 220 Wis. 127, 264 N.W. 630 (1936); Wisconsin Bridge & Iron Co. v. Ind. 
Comm., 222 Wis. 194, 268 N.W. 134 (1936); Zurich Gen. A. & L. Ins. Co. v. Ind. 
Comm., 193 Wis. 32, 213 N.W. 630 (1927). 

12233 Wis. 631, 290 N.W. 127 (1940). 

% Wandersee v. Ind. Comm., 198 Wis. 345, 223 N.W. 837 (1929); Interstate Power 
Co. v. Ind. Comm., 203 Wis. 466, 234 N.W. 889 (1931); Dunville v. Ind. Comm., 228 
Wis. 86, 279 N.W. 695 (1938). 

Interstate Power Co. v. Ind. Comm., 203 Wis. 466, 234 N.W. 889 (1931); Sal- 
vation Army v. Ind. Comm., 219 Wis. 343, 263 N.W. 349 (1935). 

%212 Wis. 507, 250 N.W. 396 (1933). 

%*203 Wis. 466, 234 N.W. 889 (1931). 
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_ jurisdiction to effect proceedings under the Wisconsin act. We think it 
has not such jurisdiction. We concede the jurisdiction of the lowa com- 
mission to determine the rights of the parties under the Iowa act, and 
we claim the jurisdiction of the Wisconsin commission to determine 
their rights under the Wisconsin act. 

In McKesson-Fuller-Morrisson Co. v. Industrial Commission," the court 
holds that it is not for courts to concern themselves over the question of 
double liability, but that is a matter for the legislature. 

The case of Salvation Army v. Industrial Commission'® established the 
rule for Wisconsin that where an award of compensation had been made 
by another state, the amount paid thereon was to be credited against any 
award of compensation by the Wisconsin Commission. Justice Fairchild 
dissented on the ground that double liability was no concern of the court 
but belongs to the legislature. The rule established in the Salvation Army 
case was reafirmed in Wisconsin Bridge & Iron Co. v. Industrial Commis- 
sion}® 

The United States Supreme Court decided the Magnolia Petroleum Co. 
v. Hunt case? December 20, 1943. Hunt, a resident of Louisiana, was em- 
ployed in Louisiana by the Petroleum Company of the same state, in con- 
nection with drilling oil wells. He was sent from Louisiana to Texas, and 
while working there sustained an injury. Application for award of com- 
pensation was made in Texas, and the insurer began to make payments 
under the Texas law. Hunt returned to Louisiana and announced his in- 
tention of claiming under the Louisiana Act. The Texas Board gave no- 
tice and held a hearing “to determine the liability of the insurer under 
the Texas law.” Hunt did not appear. The Texas Board made an award, 
but before it became final Hunt refused to accept its benefits and brought 
suit in Louisiana under its Compensation Act. He recovered judgment in 
which credit was given for payments under the Texas award. The court 
States: 

The significant question in this case is whether the full faith and 
credit clause has deprived Louisiana of the power to deny that the 
Texas award has the same binding effect on the parties in Louisiana 
as it has in Texas . . . The Texas award, being a bar to any further 


recovery of compensation for respondent’s injury, is, by virtue of the 
full faith and credit clause, exclusive of his remedy under the Louisi- 


ana Act. 
The court observed that: 
Respondent’s injury in Texas did not give rise to two causes of 





7212 Wis. 507, 250 N.W. 396 (1933). 
*219 Wis. 343, 263 N.W. 349 (1935). 
222 Wis. 194, 268 N.W. 134 (1936). 
* 320 U.S. 430 (1943). 
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action merely because recovery in each state is under a different statute, 
or because each affords a different measure of recovery . . . The 
grounds of recovery are the same in one state as in the other—the in- 
jury to the employee in the course of his employment. The whole tend- 
ency of our decisions under the full faith and credit clause is to require 
a plaintiff to try his whole cause of action and his whole case at one 
time. He cannot split up his claim and ‘a fortiori, he cannot divide the 
grounds of recovery.’ . . . Respondent was free to pursue his remedy 
in either state but, having chosen to seek it in Texas, where the award 
was res judicata, the full faith and credit clause precludes him from 
again seeking a remedy in Louisiana upon the same grounds. 

In the case of McCartin v. Industrial Commission,*! we have a resident 
of Illinois, employed by an Illinois corporation, but subject to the Wiscon- 
sin Act, injured while working in Wisconsin. The contract of employment 
was made in Illinois. An award of compensation was made in Illinois. The 
Wisconsin Commission took jurisdiction and also awarded compensation, 
giving credit for payment under the Illinois award. The Wisconsin Com- 
mission followed the rule as heretofore established.2? The Wisconsin Su- 
preme Court held: 

The procedure approved in that case is the one followed here, and 
there would be no question about it being proper if it were not for 
the case of Magnolia Petroleum Co. v. Hunt, 320 U. S. 430, 64 Sup. 
Ct. 208, 88 L.Ed. 149, decided December 20, 1943, by the Supreme 
Court of the United States . . . State courts must conform to decisions 
of the United States Supreme Court, as they are the law on all mat- 
ters involving a federal question even though they overrule the estab- 
lished law of many state courts. The rule announced in the Magnolia 
Case has been followed in the following cases: Overcash v. Yellow 
Transit Co., 352 Mo. 993, 180 S.W.(2d) 678; Butler v. Lee Bros, 
Trucking Contractors, 206 Ark. 884, 178 S.W.(2d) 58. 

By the decision in the McCartin case,”* a long established rule in Wiscon- 
sin has been modified to conform with the decision in the Magnolia Pe- 
troleum Co. case.** 

On a writ of certiorari, the Supreme Court of the United States, reviewed 
the McCartin case. The decision was rendered March 31, 1947,25 and held 
that Magnolia Petroleum Co. v. Hunt does not control the McCartin case. 
The Court observed: 


But there is nothing in the statute (Illinois) or in the decisions there- 





™248 Wis. 570, 22 N.W. 2d 522 (1945). 

* Interstate Power Co. v. Ind. Comm., 203 Wis. 466, 234 N.W. 889 (1931); Sal- 
vation Army v. Ind. Comm., 219 Wis. 343, 263 N.W. 349 (1935); Wisconsin Bridge 
& Iron Co. v. Ind. Comm., 222 Wis. 194, 268 N.W. 134 (1936). 

%248 Wis. 570, 22 N.W. 2d 522 (1945). 

™* 320 U.S. 430 (1943). 

* Industrial Commission of Wisconsin et al v. F. E. McCartin et al, No. 270, October 


Term, 1946 (1947). 
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under to indicate that it was designed to preclude any recovery by pro- 

ceedings brought in another state for injuries received there in the 

course of an Illinois employment ... We need not rest our decision, 
however, soley upon the absence of any provision or construction of the 

Illinois Workmen’s Compensation Act forbidding an employee from 

seeking alternative or additional relief under the laws of another state. 

There is even stronger evidence that the employee is free to ask for ad- 

ditional compensation in Wisconsin. 

The Illinois award was based upon a settlement contract which provided 
“This settlement does not effect any rights that the applicant may have 
under the Workmen’s Compensation Act of Wisconsin.” This provision of 
the contract was based upon the information to both parties that the Wis- 
consin Commission would grant compensation, giving credit against its 
award for the amount paid under the Illinois award. The Court states: 

This contract provision saving the rights of the employee in Wis- 
consin thus became part of the Illinois award . . . But when the reserva- 
tion in this award is read against the background of the Illinois Work- 
men’s Compensation Act, it becomes clear that the reservation spells 
out what we believe to be implicit in that act—namely, that an Illinois 
workmen’s compensation award of the type here involved does not 
foreclose an additional award under the laws of another state. And in 
settling this case, that fact is of decisive significance. 

Since this Illinois award is final and conclusive only as to the rights 
arising in Illinois, Wisconsin is free under the full faith and credit 
clause to grant an award of compensation in accord with its own laws. 
Magnolia Petroleum Co. vs. Hunt, supra, thus does not control this 
case. 

The Magnolia Petroleum Co. case did not control the McCartin case be- 
cause of the reservation as to the Wisconsin Act and the absence in the II- 
linois statute of a provision making its award, in this type of case, in lieu of 
all other recovery. The decision in the McCartin case does not overrule the 
Magnolia Petroleum Co. case, but rather distinguishes the facts in the Me- 
Cartin case from the rule in that case. 





MOTOR VEHICLE SAFETY RESPONSIBILITY ACT 


J. L. STEENSLAND 


Wisconsin’s “Motor Vehicle Safety Responsibility Act” was passed by 
the Wisconsin Legislature at its 1945 Regular Session and became effective 
January 1, 1946.' Thus, we have the statistics and experiences of one year’s 
operation under this new Act in Wisconsin, which we will discuss subse- 
quently, after a brief discussion of the purpose, substance and general 


operation of the law. 


I. Purpose 


The purpose the law intends to accomplish is (1) that damages will be 
paid where damages occur through the negligent operation of a motor 
vehicle (responsibility aspect), and in compelling compliance with this 
phase of the law, (2) that it will bring about more cautious drivers with 
the result of a reduction of accidents on our highways (safety aspect). 


Il. GENERAL SUBSTANCE 
A. Safety Responsibility Provisions—Prior Accidents: 


To accomplish the purposes of the Act, the general substance of the re- 
sponsibility-safety provisions are in the rough and briefly: (1) that the 
Commissioner of Motor Vehicles act as the administrating agency of the 
law;? (2) that the Commissioner adopt such rules and regulations as 
necessary for its administration;* (3) that all drivers involved in a motor 
vehicle accident within the boundaries of the State of Wisconsin involv- 
ing an apparent total (a) property damage of $50.00 or more ($50.00 total 
damage to the two or more vehicles involved), (b) personal injury (even 
the slightest degree to passenger or pedestrian), or (c) death of a person 
(passenger or pedestrian) must report the accident to the nearest law 
enforcement officer as soon as reasonably possible and within forty-eight 
hours forward a written report on the State of Wisconsin Motor Vehicle 
Department accident reporting form to the State Motor Vehicle Depart- 
ment;* (4) that an operator involved in a motor vehicle accident resulting 
in (a) property damage in excess of $50.00 (intending if the operator in- 





Wis. Laws 1945, c. 375. 

* Wis. Stats. (1945) § 85.09(2). 
* Ibid. 

“Wis. Stars. (1945) § 85.141(6). 
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volved is later found negligent in the operation of the vehicle, the damage 
to that other person would exceed $50.00),°* (b) personal injury (even the 
slightest degree, to passenger or pedestrian) or death of a person (passen- 
ger or pedestrian) must either comply with the law or prove his statutory 
exemption thereunder in one of the following manners:° 


By furnishing the Commissioner of Motor Vehicles a written notice 
from an insurance company, authorized to do business in this state, 
that there was “. . . in effect at the time of the accident an automobile 
liability policy with respect to the motor vehicle involved in such ac- 
cident” in the amounts of at least the sums of $5,000 personal injury 
or death to one person, $10,000 personal injury or death to two or more 
persons, and $1,000 property damage, where both personal injury and 
property damage are involved; the respective aforesaid amount where 
only personal injury to one person, two or more persons, or property 
damage is involved; or by having qualified as a self-insurer under the 
law and been issued a self-insurance certificate by the Commissioner;® 
or by depositing security in such form and amount as will be sufficient 
in the judgment of the Commissioner to satisfy any judgment or judg- 
ments for damages resulting from such accident as may be recovered 
against the operator or owner. (The statute requires at least a ten-day 
notice of suspension, stating the amount required to be deposited as 
security. The Commissioner does not accept personal bonds.); by 
proving no injury or property damage caused any other person than 
the operator or owner, where such was the fact (Exception); by proof 


acceptable to the Commissioner that the vehicle was legally parked at 
the time of the accident, where such was the fact (Exception); by 
proof acceptable to the Commissioner that at the time of the accident 
the vehicle was being operated or parked without the express or im- 
plied permission of the owner, where such was the fact (Exception); 





* Wis. Stats. (1945) §§ 85.09(5), 85.09(6). 

"Note the variance in this subsection and the reporting law. The reporting law 
states $50.00 or more total; the security requirement is set at in excess of $50.00 prop- 
erty damage to one person. This does not constitute a discrepancy in the law. The 
purpose of the variance is that in many cases where the total apparent damage is 
$50.00 or more total, the actual damage exceeds more than $50.00 to the property of one 
person upon his taking the vehicle to an auto-body works. Thus the requirement that 
a party report an accident involving an apparent property damage of more than $50.00 
gives the department an opportunity to mail a blank form affidavit, requiring the 
party to proceed and have the actual damage determined by a garageman and the 
garageman’s affidavit of best judgment as to the repair. 

*Section 85.09(34) provides that any person or legal entity in whose name more 
than 25 motor vehicles are registered may qualify for a certificate of self-insurance and 
make application to the Commissioner for a certificate of self-insurance. The Commis- 
sioner may grant such certificate when he is satisfied such person is possessed and will 
continue to be possessed of the financial ability to pay any judgments rendered against 
them in accident cases. This provision permits owners and registrants with more than 
25 vehicles to apply and receive a certificate of self-insurance when they are declared 
to be in a financial position to meet any liability of their vehicles involved in accidents. 
Its effect merely exempts persons and corporations having large financial structures 
and possibly reserves as large in some instances as some insurance companies from 
complying with the Act on the basis that there would be no question of payment of 
claim for damages when liability was proven. 
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by filing a release of liability from all parties in interest; “. . . that the 
person who would otherwise have to file security has been released 
from liability.” (Exception) This language, as you will note, requires 
reciprocal releases where neither party is insured; by filing a certified 
copy of judgment of non-liability, the certificate indicating that the 
time for appeal has expired and the judgment become final (Excep- 
tion); by filing an executed warrant for confession of judgment, pay- 
able when and in such installments as the parties have agreed to (Ex- 
ception); by filing a duly acknowledged written installment agree- 
ment of payment of all damages (Exception). The law excepts govern- 
ment, state and municipalities on their vehicles, also school buses and 
common and contract carriers. School buses, common and contract 
carriers were required to carry insurance under prior statutes. These 
requisites are strictly statutory, the Commissioner having no discretion 
in the matter. 


If an operator or owner fail to comply with one of the aforementioned 
alternative statutory methods of compliance, the law directs the Commis- 
sioner of Motor Vehicles to suspend the operator’s licenses and all registra- 
tions of the owner within sixty days after the receipt of the accident- 
report, upon giving the party or parties at least a ten-day notice by mail 
(does not require registered-mail notice) stating the amount of security 
required to be deposited.’ If the operator fails to report, the law provides 


for suspension or revocation in the discretion of the Commissioner (de- 
pending on the wilfulness of the failure to report). It also is a misde- 
meanor to fail to report.® 

An operator’s license and the owner’s registration or registrations sus- 
pended on notice for failure to comply with the Act must remain suspend- 
ed until compliance with one of the following statutory grounds for rein- 
statement: 

By depositing the security required, or compliance with subsec- 
tion (5) of the Act; or by furnishing the Commissioner with satis- 
factory proof that one year has expired following the date of the 
accident and that during such period no action for damages arising 
out of such accident has been instituted; or by filing a release of liabili- 
ty from all parties in interest; or by filing a certified copy of judgment 
of non-liability, the certificate indicating that the time for appeal has 
expired and the judgment become final; or by filing an executed war- 
rant for confession of judgment, payable when and in such install- 
ments as the parties have agreed to; or by filing a duly acknowledged 
written installment agreement of payment of all damages. These re- 
quirements are strictly statutory, the Commissioner having no discre- 
tion on reinstatements. 





T Wis. Stats. (1945) § 85.09(5) (a). 
® Wis. Stats. (1945) § 85.09(4). 
* Wis. Stats. (1945) § 85.09(7). 
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Where an operator, owner, or both, complies with the Act, by depositing 
the required security with the Commissioner, the law provides that the 
Commissioner shall deliver that security to the State Treasurer to hold as 
custodian, and is applicable only to the payment of a judgment or judg- 
ments rendered against the person or persons begun within a year from 
the date of the accident. 

The deposit is ordered returned only upon written application by the 
depositor and proof to the satisfaction of the Commissioner: 

That said party has been released from all liability by all parties in 
interest; or that said party has been finally adjudicated to be non- 
liable by a court of competent jurisdiction; or that said party has filed 
a warrant for a confession of judgment for installment payments; or 
that said party has filed a duly acknowledged installment agreement; 
or one year having expired and no action been commenced within the 
year or one year from section 85.09(7)(c).1° 


Financial responsibility for future accidents, (policy of liability insurance 
or bond as provided in Section 85.09 (24) or a certificate of deposit of 
money or securities as provided in Section 85.09 (25) or a certificate of 
self-insurance as provided in Section 85.09 (34)), is not a statutory requisite 
to obtaining reinstatement of licenses in the above safety responsibility 


cases. 


B. Financial Responsibility—Future Accidents: 


The Act also provides for suspension of licenses for nonpayment of judg- 
ments in accident cases where the judgment is not paid within sixty days 
after the rendition thereof, upon the Commissioner’s receipt of a certified 
copy of the judgment certifying nonpayment within the sixty days.!! Pro- 
vision is made for installment payments of judgments upon application to 
the court and reinstatement of licenses. In all cases involving judgments, 
the party must give proof of financial responsibility for future accidents 
(policy of liability insurance or bond as provided in Section 85.09 (24) or 
a certificate of deposit of money or securities as provided in Section 85.09 
(25) or a certificate of self-insurance as provided in Section 85.09 (34) as a 
statutory requisite to reinstatement). 

Proof of financial responsibility for future accidents (policy of liability 
insurance or bond as provided in Section 85.09 (24) or a certificate of 
deposit of money or securities as provided in Section 85.09 (25) or a certi- 
ficate of self-insurance as provided in Section 85.09 (34)) must also be 
given as a statutory requisite to reinstatement of licenses on suspensions of 





” Wis. Stats. (1945) § 85.09(10). 
™ Wis. Srats. (1945) §§ 85.09(12); 85.09(13); 85,09(14). 
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the Commissioner based on court convictions and also unlicensed vehicles.’ 

Proof of financial responsibility for future accidents (policy of liability 
insurance or a bond as provided in Section 85.09 (24) or a certificate of 
deposit of money or securities as provided in Section 85.09 (25) or a certi- 
ficate of self-insurance as provided in Section 85.09 (34)) must be kept on 
hand at least three years. If there is no other conviction against the party 
within the three-year period, no further proof is necessary.'* 


III. OpERATION oF ITs Provisions 


Speaking of the operation of the Act, the accident-reporting provision 
of this law, Section 85.141 (6), is misconstrued at times as being appli- 
cable to accidents occurring only on the highways of Wisconsin. This mis- 
conception arises from the statutory entitlement of Chapter 85 as Law of 
the Road and the Section 85.141 as Accidents on Highways. A study of 
Section 85.141 (6) (a) does not substantiate these entitlements, the specific 
language, “The driver of a vehicle involved in an accident resulting in 
injury to or death of any person or total property damage to an apparent 
extent of $50.00 or more shall, as soon as reasonably possible, report such 
accident to the local authorities and within 48 hours after such accident, 
forward a written report of such accident to the State Motor Vehicle De- 
partment.” There is no language in this subsection limiting the reporting 
of accidents to those occurring on highways, and with no limitation the 
law would apply to all motor vehicle accidents within the boundaries of 
the State of Wisconsin. The entitlement of a chapter or section is no part 
of that law. See Section 370.01 (48). The law is determined from the sub. 
stantive language ignoring the entitlements. 

You will note from reading the above summary of the substantive law, 
that its operation is not dependent on the Commissioner’s establishing the 
negligence. The law pre-supposes negligence in the accident and requires 
each driver or owner, as the case warrants, to comply in one or the other 
statutory manners as stated above. The law does not set up the Commis- 
sioner as an arbitrator of liability as between the parties in motor vehicle ac- 
cident cases where the parties do not carry liability insurance. The Com- 
missioner frequently receives lengthy correspondence from attorneys, stating 
their side of the case and ending by saying, “As you can see, my client is in 
no manner negligent and we trust that you will see your way clear to refrain 
from suspending his license.” The parties involved (having no statutory 
liability policy in force) must either amicably agree as to the liability and 
amount, settle the matter between themselves and secure the necessary 





8 Wis. Stats. (1945) § 85.09(17). 
Wis, Stats. (1945) § 85.09(29). 
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releases which must be filed with the Commissioner; or if they are unable 
to amicably settle the matter, one or the other take the initiative and bring 
an action in a court of competent jurisdiction for the determination of the 
liability. The party who is declared non-liable on the merits may file a 
certified copy of the judgment declaring him non-liable, the certificate stat- 
ing the time of appeal having expired and judgment become final, thus 
satisfying the Act. The judgment debtor may then pay the judgment, se- 
cure a release and file the same, thus satisfying the Act. Now in case of 
personal injury of passengers or pedestrians, a release of liability. must be 
secured and filed from each party injured. My advice to the lawyers of 
the state is that when settling an accident case, they secure releases signed 
in triplicate (where two parties are involved) thus leaving a signed tripli- 
cate for each of the parties and one to be filed with the Commissioner to 
satisfy the provisions of the Safety-Responsibility Act. They should also 
keep the statutory requisite of securing reciprocal releases in mind. Also, 
they should be careful to secure releases from all injured parties. 

The Commissioner of most states having similar safety-responsibility 
laws sets the amount required to be deposited (where the parties do not 
carry liability insurance) solely on the estimated damages as stated in the 
individual’s respective reports. When the administrative procedures were 
being studied at the outset, I did not believe this method of evaluation of 
damages to be a very sound method of evaluation. It would be natural for 
a party to estimate his damages extremely higher than his actual damages 
and the Commissioner, by adopting this method of evaluating, would be 
a party to the excessive evaluation which would possibly evolve a flux 
of appeals on the basis of abuse of statutory discretion. The possibility of 
“field” evaluations was explored, but owing to the fact that the Act was 
passed without an appropriation, this method was ruled out. I then de- 
vised a direct approach by requiring the party alleging the damages in 
amount certain to substantiate that amount by an affidavit from the gar- 
ageman or other technician in the case involving property damage and 
an affidavit from the attending physician in the case involving personal 
injury. There has been arranged a working agreement involving personal 
injuries with Dr. Neupert, State Health Officer, for medical advice from 
his staff of physicians with a further working agreement with the State 
Medical Society of Wisconsin, whose specialists graciously and gratuitous- 
ly aid in the evaluation involving permanent disability cases. In unusual 
cases, the Commissioner orders the state police to investigate and report, 
employing the use of whatever professional or technical service is required. 
Thus, when a case is processed and the Commissioner’s evaluators have 
calculated the amount required to be deposited as security, that amount 
is based on a sound groundwork with the “guess element” reduced to a 
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negligible factor as far as the intent and purpose of the Safety Responsi- 
bility law is concerned. 

Now, in general, it an operator involved in an accident or the owner 
does not carry a statutory policy of liability insurance covering the acci- 
dent, or has not been granted a self-insurance certificate under the law, 
and neither operator nor owner complies with the Act upon the statutory 
notice, stating the amount required to be posted as security, by (1) de- 
positing the required security; or, (2) by filing a release of liability from 
all parties in interest; or, (3) by filing a certified copy of judgment of non- 
liability; or, (4) by filing an executed warrant for confession of judgment 
payable in installments as agreed; or, (5) by filing a duly acknowledged 
written installment agreement for payment of damages; or, (6) by prov- 
ing no injury or property damage caused any other person than operator 
or owner where such was the fact; or, (7) satisfactory proof that the ve- 
hicle was legally parked, where such was the fact; or, (8) satisfactory 
proof that the vehicle was being operated or parked without express or 
implied permission, if such be the fact; the Commissioner must suspend 
that operator’s license (driver’s license) and all registrations of the owner. 
The Commissioner has no discretion. Note that the law not only requires 
suspension of owner’s registration of vehicle involved, but all registrations 
in his name. If the owner owned the vehicle involved and three trucks, 
the registrations of the three trucks must necessarily be suspended too. 
This does not change the general law of damages, but is in variance with 
it. That is, a party claiming the owner liable for damages must establish 
an agency to collect on the operator’s (driver’s) negligence on a direct suit. 
However, it does require the owner to deposit the security if the operator 
does not make the deposit when there is no insurance coverage for him 
to protect his registrations from suspension. This provision has been up- 
held by the courts on the ground of its being a safety provision. That is, 
that if an owner must deposit the security if the operator (driver) fails or 
refuses to do so, for him to save his registrations, that he will be very care- 
ful to whom he loans his vehicle and will not loan it to a reckless, finan- 
cially irresponsible operator. 

In connection with suspensions of owners’ registrations, the law also 
provides (Section 85.09(30) ) that no owner’s registration shall be trans- 
ferred after an order of suspension has been entered until the Commis- 
sioner is satisfied that such transfer is not made to circumvent the law. 
The transfer must be “ . . . proposed in good faith and not for the pur- 
pose or with the effect of defeating the purposes of this section.” 

We have some difficulty with persons claiming exemptions under the 
Act in requirements of proof establishing the statutory exemptions to the 
satisfaction of the Commissioner. An exemption under the Motor Vehicle 
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Safety Responsibility Act must be proven to the satisfaction of the Com- 
missioner the same as an exemption under some other provision of the 
statutes must be proven to the satisfaction of the court hearing that case. 
The Commissioner cannot, either from his own position in the matter of 
the person or public whom he must protect, accept the party claiming the 
exemption or his attorney’s oral or written explanation or statement of 
fact in the matter as sufficient proof for granting that exemption; yet in 
many instances, the Commissioner receives oral statements by phone or 
written correspondence stating their side of the case and stating that they 
are exempt with no proof whatsoever of that fact. As an example, sup- 
pose A is parked on Adams Street in a certain city. B collides with A’s 
vehicle. Section 85.09(6)(b) provides exemption if vehicle is “legally 
parked at time of accident”. 4 invariably will state that he was legally 
parked. However, B in many instances states that 4 was not legally parked 
and his negligent parking was the proximate cause of the accident. As 
stated previously, the law did not intend that the Commissioner act as ar- 
bitrator of negligence. Thus, if B, the party who collided with A’s parked 
car, admits in writing that A’s car was legally parked and A submits B’s 
written admission to the Commissioner, the Commissioner will grant the 
exemption. Where the fact is in dispute, that is a matter for the courts 
and not for the Commissioner, and the parties, if they do not carry liability 
insurance, should proceed to deposit the required security and settle the 
matter of liability in a court of competent jurisdiction. If the court finds 
that 4 was legally parked and absolves him of negligence and liability, a 
certified copy of that judgment, the certificate stating the time for appeal 
having expired and the judgment become final, filed with the Commis- 
sioner an application for return of security deposited, is statutory grounds 
for the Commissioner’s order to the State Treasurer to return the security. 
Another example, suppose 4 claims exemption under Section 85.09(6)(c) 
(Operation without permission). The Commissioner must demand suffi- 
cient legal proof and cannot accept oral or written statements of the party 
claiming the exemption or his attorney. If the Commissioner accepted the 
parties’ statement as proof of the fact, it would lead to a flux of claims for 
exemptions to circumvent the Act. The Commissioner thus requires by 


regulation that a party claiming exemption on the grounds that his vehicle 
was being operated without his express or implied permission (Section 
85.09(6)(c) ) that he prove that fact by letter from the district attorney 
or court of conviction stating the conviction of the party so operating or, 
in case of driver unknown on stolen vehicle, a letter stating that a John 
Doe is in process. Thus, an attorney can save himself and the Commis- 


sioner considerable time, if his client claims exemption, to forward suf- 
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ficient proof of the fact instead of a letter stating his side and requesting 
exemption. 

A study of the minute provisions of the statute reflect several ambiguities 
and deficiencies for which amendments have been drafted for presenta- 
tion to the 1947 Legislature for clarifying and supplementing those provi- 
sions of the Act necessitating clarification and creating a more sound ad- 
ministration thereof. I do not propose to discuss that which may or may 
not be enacted into the law, and merely mention this fact so that those 
attorneys dealing with numerous accident cases may follow the bill in the 
Legislature. 

IV. Sratistics 

The law in its first year of operation has proven several facts. Foremost 
in my opinion, is that the law has induced prompter settlements of acci- 
dent cases. As a general proposition, accident cases were, in a slang phrase, 
draggy. I have noted that, in general, the Act appears to be an impetus to 
the settlement (amicable and by court action) so that the parties involved 
(having no policy of liability insurance) may secure a release or judgment 
of non-liability and comply with one of these methods of the statute to 
retain their license. A number of persons hastened their settlements and 
filed releases of liability prior to the mailing of Notices of Suspension. At 
the close of business, December 31, 1946, 6,147 notices of suspension were 
mailed; 2,138 persons complied with the law, mainly by depositing the 
security or filing a release of liability prior to the expiration of the time 
granted in the notice; 2,498 persons complied subsequent to the order of 
suspension and were reinstated; leaving only 1,511 remaining suspended. 
Thus, from a total of 6,147 notices, only 1,511 accident cases (persons hav- 
ing no policy of liability) in the State of Wisconsin remained suspended. 

The aforesaid figures do not reflect the processing of all 1946 accidents. 
A large blacklog accrued during the early part of the year and continued 
to accumulate, owing to the fact of insufficient personnel to handle the 
avalanche of accident report cases. In December 1945, when the adminis- 
trative personnel problem was being considered, the necessary personnel 
were hired on the basis of the number of accident reports received for the 
prior year (the reporting law being part of the statutes for several years 
prior). However, the first eight months of the new law produced four to 
five times the accident reports over 1945 (the old law) and an average of 
about 50% more for the remaining four months of its administration. 
Thus, there are a considerable number of 1946 accidents to be processed 
in 1947. 

The Commissioner received 58,305 accident reports for the year 1946. 
About 80° carried a statutory policy of liability insurance at the time of 
the accident; about 20% carried no liability insurance. 





A CODE OF EVIDENCE FOR WISCONSIN? 
RULES 9 AND 101, COMPETENCY OF WITNESSES, 
INTERESTED SURVIVOR 


Avan D. Younc ano Davip O. Jones* 


The proposed Model Code of Evidence of the American Law Institute 
would change the present rules as to the admission of testimony, now ex- 
cluded by Section 325.16, Wisconsin Statutes, relating to certain transac- 
tions or communications with deceased persons by the adoption of the 
following rules relating thereto. 

Rute 9—Abolition of Disqualifications and Privileges of Witnesses 


and of Exclusionary Rules. 
Except as otherwise provided in these rules, 


(a) every person is qualified to be a witness, and 
(b) no person is disqualified to testify to any matter, and 
(c) no person has a privilege that another shall not be a witness or 
shall not disclose any matter or shall not produce any object or 
writing, and 
(d) all relevant evidence is admissible. 
Rute 101—Qualifications of Witnesses. 
Every person is qualified to be a witness as to any material matter 
unless the Judge finds that 
(a) the proposed witness is incapable of expressing himself concern- 
ing the matter so as to be understood by the judge and jury either 
directly or through interpretation by one who can understand him. 
The so-called “dead man’s statute”! disqualifies a witness from testify- 
ing in respect to certain transactions and communications with the de- 
ceased. The statute was adopted in Wisconsin in 1858 as an exception to 
the provisions of the statutory rule that parties to a suit or those persons 
interested shall be competent as witnesses in the issue or issues to be tried. 
Similiar statutes have been adopted in practically all of the States of the 
union and the reasons for the enactment of the statutes may generally be 
classed under two headings. 


(1) To guard against the temptation to give false testimony in re- 
gard to the transaction in question on the part of the surviving 


party. 








* Amplified by David O. Jones from a paper prepared by Judge Young for a panel 
discussion of the Model Code at the Fall Institute of the State Bar Association of Wis- 
consin held at Lake Geneva, October 11, 1941. 

* Wis. Stats. (1945) § 325.16. 
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(2) To place the two parties to a suit upon terms of equality in regard 

to the opportunity of giving testimony. 

The earlier decisions of our own court and other courts of last resort 
supported these reasons with language such as is found in Daniels », 
Foster? 

The temptation to falsehood and concealment in such cases is con- 
sidered too great to allow the surviving party to testify in his own 
behalf. 

In Karns v. Tanner* is found the reasons for support of the second gen- 
eral heading. 

Where one of two parties to a transaction is dead, the survivor and 
the party representing the decedent party stand on an unequal footing 
as to a knowledge of the transaction occurring in the lifetime of the 
deceased. The enacting clause had opened the lips of one, and even 
handed justice required the mouths of both to be sealed. 

The obvious objections raised against the foregoing reasons for exclud- 
ing the testimony of the survivor are: that the exclusion of his or her 
testimony in such a case may as often defeat an honest claim as it would 
prevent the establishment of a fictitious claim; that the danger of the 
establishment of fictitious claims is greatly exaggerated; that a party 


against whom a false claim is made is not entirely unprotected in combat- 
ing such schemes, because such testimony is subject to cross-examination, 
to the scrutiny of the judge and jury, to being discredited by circumstantial 
evidence and in most jurisdictions to exhaustive examination by the de- 


fending party’s counsel prior to the actual trial. 


Another equally cogent objection, and one that undoubtedly presents 
itself at once to trial judges and trial lawyers, is that the present rule places 
the rights of a decedent on too many occasions within the walls of a very 
fragile vessel when out on the sea of litigation; namely, the poorly trained 
and the inadequately prepared attorney, who, by allowing all or most of 
the benefit of the statute to be nullified by inadvertent lapses, completes 
the well known process of “opening the door”, a situation which in many 
instances is accompanied with results which destroy all the benefits to the 
party for whose benefit the statute was enacted. This result, under our 
present rules, is one which the trial judge is powerless to prevent or 
remedy. While the rules of evidence in an adversary system of trial of ac- 
tions are designed to equally protect and safeguard the rights of all parties 
concerned, yet in the foregoing situation it must be apparent that the ef- 
fects of the rule result oftentimes in inequalities which are as great as 





*26 Wis. 686 (1870). 
*66 Pa. 297. 
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those faced without the rule. This objection is well summarized by Mr. 
Justice Wickhem in his introduction to this series of articles. 

One of the difficulties in connection with rules of procedure and 
rules of evidence is their very great number, and the other is the fact 
that they must be learned quite completely by the trial lawyer in order 
to effectively be used in the various exigencies of trial. Not only must 
the lawyer have these rules readily at hand, but the trial judges are 
under the same necessity. Thus, there is a distinct tendency to commit 
rules of evidence and procedure to memory without always accurate- 
ly or completely comprehending or remembering the function of rules.‘ 
While the Wisconsin court never argued against the policy of the 

statute, it has construed this section most strictly according to its wording, 
so as to include as few classes of witnesses as possible, because the statute 
in respect to competency of witnesses was intended to extend and liberalize 
the rules of common law, and not to restrict them. 

Inasmuch as the prohibition of the statute in Wisconsin is only directed 
“in respect to any transaction or communication by him personally with a 
deceased person,” our court has excluded only those transactions or com- 
munications which were strictly personal with the decedent and to which 
he and the surviving party alone could testify. Following this line of con- 
struction an agent, when not a party, was competent to testify because at 
common law, although the party was excluded, his agent was competent 
and it was not the intent of Section 325.16 to exclude witnesses competent 
under the common law.°® 

Parties have been allowed to place in evidence letters from a decedent 
on the theory that they were not personal transactions with the deceased 
for the reason that the statute contemplates a transaction or communica- 
tion face to face.® 

Likewise a note executed in the presence of the deceased and the ink 
used in signing it has been allowed to be explained by the defendant for 
the same reason.” 

A widow was competent to testify that she had possession of the certifi- 
cates of deposit prior to her husband’s death and that she did not endorse 
them.§ 

Mere onlookers to communications and transactions between a decedent 
and the survivor have been held competent to testify for the reason that 
they were not a party to the transaction.® 





*Wickhem—A Code of Evidence for Wisconsin [1945] Wis. L. Rev. 82. 

°Franklin v Killilea, 126 Wis. 88, 104 N.W. 993 (1905); Hanf v. Northwestern 
N.A. Association, 76 Wis. 450, 45 N.W. 315 (1890). 

*Jones v. Citizens S. & T. Co., 168 Wis. 646, 171 N.W. 648 (1919). 

* Page v. Danaher, 43 Wis. 221 (1877). 

*Murphy v. Quinn, 99 Wis. 466, 75 N.W. 168 (1898). 

*Woolman v. Ruehle, 104 Wis. 603, 80 N.W. 919 (1899). 
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Claims based on personal services wherein the claimant testified as to 
the services performed and that he expected to receive pay for services are 
considered not to be within the exclusionary features of the statute.° In 
a will contest an heir who was not a legatee or devisee was competent to 
testify for the proponents, the proponents having waived the disqualifica- 
tion by calling him as a witness.’ 

Members of a decedent’s family have been allowed to testify as to his 
condition in order to show his mental derangement on the theory that 
this was not a personal transaction of the decedent.!” 

It is commonly held in negligence cases involving witnesses to an acci- 
dent that a witness driving another car and colliding with the decedent is 
a competent witness on the theory that this is not a personal transaction.” 
In the case of Dilger v. Estate of McQuade,4 it was held that where by 
the terms of the contract the plaintiff was to be willed all her uncle’s prop- 
erty, her parents having surrendered her custody to her uncle in accordance 
with the contract, that her mother was competent to testify as to the con- 
tract because plaintiff did not claim through her mother, but by force 
of the contract. It has also been held that the wife of a decedent claim- 
ing workman’s compensation is a competent witness as her claim is by 
force of the statute and not through or under the decedent.” 

With the suggested model code and the approval of the rules which 
are to be substituted herein, the last disqualification because of interest is 
eliminated. The retention of the discarded interest qualification in the 
opinion of many competent writers and jurists is without any basis what- 
soever, all of the other disqualifications having been removed for a con- 
siderable period of time. Wisconsin, of course, has discarded the interest 
disqualification as to parties.1® Section 325.16, Wisconsin Statutes, is the 

only interest disqualification which has been retained in Wisconsin. 

In his treatise on Evidence, Dean Wigmore in discussing the rules as to 
disqualification of witnesses, says: 


As a matter of policy this survival of a part of the now discarded 
interest qualification is deplorable in every respect; for it is based on 
a fallacious and exploded principle, it leads to as much or more false 
decision than it prevents, and it encumbers the profession with a mass 
of barren quibbles over the interpretation of mere word. 

If any concession at all is to be made to the consideration of caution 









Estate of Kessler, 87 Wis. 660, 59 N.W. 129 (1894). 

"In re Will of Hoppe, 102 Wis. 54, 78 N.W. 183 (1899). 

18 Casson v. Schoenfeld, 166 Wis. 401, 166 N.W. 23 (1918). 

%8 Seligman v. Hammond, 205 Wis. 199, 236 N.W. 115 (1931). 

“158 Wis. 328, 148 N.W. 1085 (1914). 

% A. Breslauer Company v. Industrial Commission, 167 Wis. 202, 167 N.W. 256 
(1918). 
%® Wis, Laws 1858, c. 134, 
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underlying the rules, there are two simple ways available, each of 
them in actual and tried operation, and each of them able to accom- 
plish the purpose without following the crude, technical and unjust 
method of qualifying surviving witnesses. One of these is to allow no 
recovery in such cases on the party’s sole testimony, without corrobora- 
tion of some sort. The second is to admit, as well as the surviving party, 
any extant writings or declarations of the deceased.1" 

Dean Mason Ladd of the University of Iowa, in commenting on the 
effect of the adoption of Rule 101 relative to qualification of every person 
as a witness except where the witness is incapable of understanding his 
duty as a witness or to tell the truth, observes as follows: 

This provision is in accord with the law of most jurisdictions with 
the exception that it admits testimony of a survivor in an action against 
the estate of a deceased person. By the early common law there were 
many disqualifications of witnesses, the most common of which were 
conviction of a crime, interest in the outcome of the litigation, race, 
infancy, mental derangement and marriage relationship. All the test is 
is the capacity of a person to perform the function of giving testimony 
in court. The dead man statute as it now exists in most jurisdictions 
does not render the survivor or his wife totally incompetent but only 
incompetent to give certain testimony. In every jurisdiction where the 
statute now exists, there is a wide range of hairsplitting distinctions 
opening the avenue for the survivor to testify. The most common of 
these is overheard statements rather than direct communications. If 
disposed to falsify, the survivor may make out a case sufficient to 
sustain a decision in spite of these statutes. The honest claimant suffers 
by being denied the right to testify to personal communications and 
transactions. The honest rights of the living are sacrificed in a vain 
effort to protect a dead man’s estate from false claims. The model code 
of evidence, in accordance with the practice of a number of states, 
eliminates altogether this last historical relic of a disqualification be- 
cause of interest.1® 


Studies have also been made by numerous other persons and organiza- 
tions and a few years ago, the Commonwealth Trust Fund of New York 
appointed a committee to inquire into the possibilities of reform in the 
rules of evidence. They selected the State of Connecticut, as this State 
has had the more liberal and simplest statutes and had the longest ex- 
perience with them. A questionnaire was submitted to members of the bar 
and bench of that State with special reference to the provisions authorizing 
the receipt of evidence of declarations of decedents. Of 21 lawyers without 
experience 20 thought greater safeguards necessary. Of 152 lawyers hav- 
ing experience 60°%% were satisfied with the statutes as they are. The 
Justices of the Supreme Court were unanimously of this opinion. Those 





2 Wicmore, Evipence (3d ed. 1940) § 578. 
“Ladd—A Modern Code of Evidence, 27 lowa L. Rev. 214 (1942). 
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of experience who suggested amendment usually advised only the require- 
ment of preliminary findings by the Judge or the requirement of corrobora- 
tion. 

Accordingly, the Committee reached the conclusion that the rule was not 
necessary protection against false claims, but rather an obstruction to the 
thorough investigation of the truth. They recommended the adoption of 
the Connecticut type of statute as the sound solution, formulating it as 
follows: 


No person shall be disqualified as a witness in any action by reason 
of his interest in the event of the same as a party or otherwise. 

In actions, suits or proceedings by or against the representatives of a 
deceased person, including proceedings for the probate of wills, any 
statement of the deceased, whether oral or written, shall not be ex- 
cluded as hearsay, provided that the trial judgment shall first find as 
a fact that the statement was made by decedent, and that it was made | 
in good faith and on decedent’s personal knowledge.’ 


Mr. Henry W. Taft of the New York City Bar reached the following 
conclusion in relation to a similar section of the New York Statutes: 


By Section 829 it is sought to guard against the danger, sometimes 
very real, of dishonest claims asserted against decedent’s estates, by 
excluding communications made by a decedent to an interested per- 
son. This restriction not infrequently works intolerable hardship in 
preventing the establishment of a meritorious claim. Furthermore, it 
has been enforced with the most rigorous liberalness, and has been the 
occasion of a labyrinth of subtle decisions. A long experience leads me 
to believe that the evils guarded against do not justify the retention 
of the rule. In the early development of our jurisprudence the testi- 
mony of all interested witnesses was excluded; but experience gradu- 
ally led to the conclusion that the restriction should be relaxed and 
more reliance should be placed upon the efficacy of our process of 
investigating truth. Crossxamination, for instance, has been found to 
be well calculated to uncover a fraudulent scheme concocted by an 
interested party; and where that has failed the scrutiny to which the 
testimony of a witness is subjected by the court and by the jury, has 
proven efficacious in discovering the truth, to say nothing of the 
power of circumstantial evidence to discredit the mere oral statement 
of an interested witness.” 


Professor Edmund M. Morgan’s comment relative to the fear of perjury 
appears to us to be very much in line with our own experience in the prac- 
tice whenever the type of case develops which involves exclusionary rules. 
His conclusions are as follows: 

Some of the deformities in that law are due to the obsession of early 





Commonwealth Fund Committee Report (1927). 
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judges and of earlier and later legislators that perjury can be pre- 
vented by exclusionary rules. This was the notion back of the numer- 
ous common law rules which disqualified witnesses. It is the notion 
that is constantly urged against the expansion of exceptions to the 
hearsay rule. It exhibits itself in the curious decisions in some states 
that a witness may not testify to his own past or present state of mind. 
If there ever was a time when exclusionary rules prevented perjury, 
that time has long since passed. Even slight experience at the Bar or 
on the Bench is enough to demonstrate that the crooked case never 
fails to get to the jury or other trier of fact for lack of competent evi- 
dence from competent sources. To invent inadmissible evidence or to 
suborn an incompetent witness requires not only a criminal disposi- 
tion but also an inexcusable ignorance rarely displayed in such situa- 
tions. Given a litigant willing to commit or suborn perjury and coun- 
sel ready to encourage or wink at it, no exclusionary rule will deter 
them. Their witness will be competent; his testimony will comply 
with the strictest requirements of the forum, it will be far on the safe 
side; he will swear up to the latest pertinent headnote. By such ex- 
clusionary provisions only the honest litigant will be hurt; he alone 
will be deprived of the benefit of persuasive evidence. No rational 
procedure will sanction an exclusionary rule supported only by its sup- 
posed efficacy to hinder or prevent false testimony. This truth the Code 
recognizes.”" 

Statistical information and proof as to the number of fictitious claims, or 
even claims which are suspected to be false, is, of course, unobtainable for 
the obvious reason that fraud is not committed on the public streets at 12 
o'clock noon so that all may observe. Lawyers, because of lack of proof, 
are diffident to assert that a claim which has been successfully maintained 
against a client was false even though in their own minds they are satis- 
fied of that fact. Proof of the fictitiousness of the claim is absent, other- 
wise the claim would not have succeeded. For the same reason, honest 
claims which have been defeated may receive only slight note from the 
Bar due to the fact that while counsel are willing to reitcrate the meritor- 
iousness of their client’s claim, they are still reluctant to admit their in- 


ability to prove it. 


It would appear that unless the proponents of the rules of the Model 
Code are unduly enthusiastic, and this does not appear to be the fact, the 
reasons for their position are sound in the light of our experience in pro- 
ducing proof and attempting to meet false claims where the parties are 
both living. We may safely assume that it is a well acknowledged fact 
that courts, juries and attorneys scrutinize the testimony of parties to an 
action very closely and usually their testimony is discounted to a marked 
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degree, where circumstances and supporting testimony fail to support the 
position of the parties so testifying. 

While there is considerably more opportunity for obtaining proof of the 
facts relating to a false claim in a case where both parties are living, yet 
with the benefits of the pre-trial examination of the surviving party, the 
scrutiny which his testimony will receive and the manner in which it may 
be discounted on the trial, the elimination of the “dead man’s statute” 
should not work such a burden or hardship that it cannot be adequately 
met and corrected with the aid of the tools which we have at hand. 

It would seem that the abolition of this exclusionary rule should certainly 
not increase the tendency of persons who are already willing to present 
perjured testimony or to suborn perjury. By the abolition of such a rule 
and the adoption of the rules proposed by the Model Code, or substan- 
tially identical rules, the problems of the honest claimant will be assisted 
without detracting substantially from the defenses which an honest de- 


fendant now possesses. 








THE PROBLEM OF PORTAL TO PORTAL PAY 


Ravpu E. Ax.tey 


INTRODUCTION 


Only occasionally does it occur that the subject matter of lawsuits in the 
courts becomes a matter of great public concern to the entire body politic. 
Among these in the past are the Dred Scott decision,’ the Gold Clause 
cases,” and perhaps, the NRA case. In any event, the course of the pres- 
ent cases on so-called portal to portal pay has attracted wide public atten- 
tion and much daily comment in the press. These conditions bring to the 
fore the effect of political and economic conditions and relationships on 
judicial decisions in a much more forceful way than ordinarily occurs even 
in cases in which the court’s decision between private litigants has a pro- 
found effect on political and economic his tory. It shall be the purpose of this 
article to discuss the cases that have been decided upon this issue and such 
collateral matters, affecting such litigation and its course through the courts, 
as problems of proof and limitations upon the possibility of settlement, as 
well as the relation of the administration of this phase of the wage and 
hour law to a sound jurisprudence with respect to labor and all kinds of 
employer-employee relationships. 

The celebrated Mt. Clemens Pottery Company case,* which the press 
has credited as being the source or spearhead of the large number of 
cases recently filed by groups of employees against their employers for so- 
called portal to portal pay, is not the primary decision on the question of 
the existence of the right to such pay. It relates principally to the kind and 
quantum of proof necessary to establish a claim and the extent of travel 
time and other preliminary activities required to arouse the judicial con- 
cern to the point of granting relief to the claimants. The right to portal to 
portal pay was established in the Jewell Ridge Coal Company® and Ten- 
nessee Coal and Iron Company cases® before the Mt. Clemens Pottery Com- 
pany" case reached the Supreme Court. The doctrine is, therefore, de- 





*Dred Scott v. Sanford, 19 How. 393 (U.S. 1856). 

*Norman v. Baltimore & O. R. Co., 294 U.S. 240 (1935); Nortz v. United States, 
294 U.S. 317 (1935); Perry v. United States, 294 U.S. 330 (1935). r 

*A.L.A. Schechter Poultry Corp., et al. v. United States, 295 U.S. 495 (1935). 

“ Anderson, et al. v. Mt. Clemens Pottery Co., 66 Sup. Ct. 1187 (1946). 

* Jewell Ridge Coal Corp. v. Local 6167 U.M.W.A., 325 U.S. 161 (1945). 

—— Coal, Iron & R. Co. v. Muscoda Local No. 123, etc., et al., 321 U.S. 590 
(1944). 

* Supra Note 4. 
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pendent upon the decision of the court in those cases, but the extension 
of it to certain preliminary activities was perhaps decided in the Supreme 
Court for the first time in the Mt. Clemens Pottery Company case®. The 
lower courts in each of the other cases made no allowance for preliminary 
activities before entering the portal of the mine and there was no appeal 
by the employees from the decisions of those cases which would have 
brought that question before the court. 


WorkK aNp WorKWEEK 


In the first of the portal to portal cases, Tennessee Coal, Iron and R.R. 
Co. v. Local 123, etc., et al.,® the question before the court was as to what 
constitutes work or employment in underground iron ore mines within 
the meaning of the Fair Labor Standards Act.’° This was the first case 
and various questions bearing upon the issue were raised, such as the 
custom in the industry, and the collective bargaining agreements. The 
actions were commenced by the employers to obtain declaratory judgments 
as to whether time spent in traveling to and from the working face in the 
mine constituted work or employment for which compensation must be 
paid under the Act. In addition to the unions and their officials repre- 
senting the employees, the administrator of the Wage and Hour Division 
of the Department of Labor was a party by intervention. 


The question is these cases arises primarily under Section 7 of the Act 
which requires payment of one and one-half times the regular rate for 
hours over the statutory maximum workweek provided by the Act. There 
was a finding in the trial court that the time so spent was work done and 
constituted a part of the workweek. The trial court held that not only the 
travel time but also time spent at the surface of the mine obtaining and 
returning tools, lamps, carbide, etc. were included in the workweek." 
This was affirmed as to travel time by the Circuit Court of Appeals which 
excluded the other activities as a part of the workweek.!* The case came 
to the Supreme Court on certiorari which was granted because of the im- 
portance of the problem. The concurring opinions of Mr. Justice Jackson 
and Mr. Justice Frankfurter in that case and Jackson’s dissenting opinion 
in the second case, the Jewell Ridge Coal Company case,'* indicate that the 
course of the decision in these cases may have been influenced by the facts 





8 Ibid. 

* Supra Note 6. 

52 Strats. 1060, 29 U.S.C. § 201. 

™ Tennessee Coal, Iron & R. Co. v. Muscoda Local No. 123, etc., et al. (Fleming, In- 
tervenor), 40 Fed. Supp. 4 (N.D. Ala. 1941). 

72 Tennessee Coal, Iron & R. Co. v. Muscoda Local No. 123, etc., et al., 135 Fed. 
(2d) 320 (C.C.A. 5th, 1943). 

™ Supra Note 5. 
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of the first case which permitted a decision for the employees. If the facts 
upon custom and collective bargaining in the case of first impression had 
been as they were in the Jewell Ridge Coal Company case,\* it may very 
well have been that the rule as to portal to portal pay would have been 
more strictly limited in the first instance. This is so because on the facts 
in the Tennessee Coal and Iron Company case,’ as found by the trial court 
and affirmed by the Circuit Court of Appeals, there was really no room for 
the claims of custom and collective bargaining agreements as bases for ex- 
cluding travel time from the workweek. The concurring opinions in the 
first case were solely on the findings of fact. The majority opinion was 
also based in large measure upon the facts. The court recognized that 
there was no exact definition of work or employment or of workweek, but 
the court did rely upon the breadth of the definition of the word “em- 
ployment” in the Act “to suffer or permit to work” and upon the definition 
of the word “production” as including “any process or occupation neces- 
sary to. . . production”.1® 

One of the principal points upon which conflict in opinion arises, how- 
ever, is in the attitude of the court toward this type of legislation. The 
court took the position that the provisions of the Act are remedial and 
humanitarian in purpose and “must not be interpreted or applied in a nar- 
row, grudging manner”.’* This position is contrary to the traditional view 
that all such legislation limiting the liberty of contract is to be strictly con- 
strued.’* In other words, the Supreme Court is willing to extend such 
legislation to the utmost point that it can find possible rather than to re- 
strict it to its exact limitations upon the right or freedom of the parties to 
contract. The court, however, purported to give to “work” and “employ- 
ment” their common meaning, although the court was not willing in the 
Jewell Ridge Coal Company case,’® to give it the meaning established both 
by custom and by a long period of collective bargaining. In the first case, 
however, the court was only giving support to findings of fact for the 
opinion says: 

“We are unwilling to conclude that the underground travel in peti- 
tioner’s iron ore mines cannot be construed as work or employment 


within the meaning of the Act.” 7° 
Instead of taking the view that nothing in the statute requires that custom 








™ Ibid. 

* Supra Note 6. 

* 321 U.S. 590, 599 (1943). 

* 321 U.S. 590, 597 (1943). 

* Adair v. United States, 208 U.S. 161 (1908); T. B. Coppage v. State of Kansas, 236 
US. 1 (1915); Adkins, et al. v. Children’s Hospital of the District of Columbia, 261 
US. 525 (1923). 
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and contract and the realities of the industrial world be ignored on the 
question of length of the workweek or what constitutes working time, the 
court put it this way: 

“Nothing in the statute or in reason demands that every moment of 
an employee’s time devoted to the service of his employer shall be di- 
rectly productive”. 74 

The arguments in that case, however, on custom and contract were an- 
swered upon the facts and not merely upon a principle as to whether they 
were to be considered or disregarded under the Act. In conclusion on this 
point, the court said: 

“We thus cannot say that the district court’s findings as to custom 
and contract are so clearly erroneous as to compel us to disregard 
them”. 7” 

The court did, however, say in the first case that custom or contract were 
not material because of the intent of Congress in enacting the Fair Labor 
Standards Act. The court puts its position on what it deems to be the 
purposes of the Fair Labor Standards Act, as follows: 

. . . The Fair Labor Standards Act was not designed to codify or 
perpetuate those customs and contracts which allow an employer to 
claim all of an employee’s time while compensating him for only a part 
of it. Congress intended, instead, to achieve a uniform national policy 
of guaranteeing compensation for all work or employment engaged in 
by employees covered by the Act. Any custom or contract falling short 
of that basic policy, like an agreement to pay less than the minimum 
wage requirements, cannot be utilized to deprive employees of their 
statutory right. 7% 

Nevertheless the court left open the possibility of custom or contract as 
governing the computation of work hours where accurate computation is 
difficult or impossible and as effecting border line cases, but in doing so it 
placed its decision in the Tennessee Coal and Iron Company case** square- 
ly upon the facts and not upon any particular principle. 

The dicta as to custom and contract, however, in the Tennessee Coal and 
Iron Company case*® opinion were translated into a principle in the Jewell 
Ridge Coal Company case,” where the court said: 

“The other propositions advanced by petitioner are also answered 
by the principles of the Tennessee Coal Case. Thus petitioner places 
heavy reliance upon the conclusion of the District Court that ‘by the 
universal custom and usage of the past fifty years, and by agreement 





*™ 321 U.S. 590, 599 (1943). 
* 321 U.S. 590, 602 (1943). 
* 321 U.S. 590, 602 (1943). 
™“ Supra Note 6. 
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of the parties in every collective bargaining agreement which was ever 
made, it was universally recognized that in the bituminous coal indus- 
try, travel time was not work time’. 53 F. Supp. at page 950. But even 
though the customs and contracts prevalent in this industry were 
to compute the workday only from the time spent ‘face to face’ with 
the seams, we need only repeat what we said on this subject in the 
Tennessee Coal opinion, 321 U.S. at page 602, 64 S. Ct. at page 705, 88 
L. Ed. 949, 152 A.L.R. 1014: ‘But in any event it is immaterial that 
there may have been a prior custom or contract not to consider certain 
work within the compass of the workweek or not to compensate em- 
ployees for certain portions of their work. The Fair Labor Standards 
Act was not designed to codify or perpetuate those customs and con- 
tracts which allow an employer to claim all of an employee’s time while 
compensating him for only a part of it. Congress intended, instead, to 
achieve a uniform national policy of guaranteeing compensation for 
all work or employment engaged in by employees covered by the Act. 
Any custom or contract falling short of that basic policy, like an agree- 
ment to pay less than the minimum wage requirements, cannot be 
utilized to deprive employees of their statutory rights.’ ” 27 


So broad a meaning to the word “workweek” can be arrived at only from 
the liberal construction which the court was willing to give to this Act, 
which, on its face, is in derogation of all of the traditional concepts of the 
freedom of contract which have been the bases for the American economic 
system in the past. Of course, these cases were no longer dealing with 
the constitutional aspects as to the reasonableness of the regulation of the 
right of contract. And, indeed, the present court must be considered as 
having abandoned any real function with respect to determining the rea- 
sonableness of any regulation of the freedom of contract and to have left 
that function entirely to the legislature. Even the concept that what might 
be legitimate regulation in one set of circumstances might not be reason- 
able and constitutional restrictions, in another, seems to be left out of con- 
sideration. The Supreme Court of the United States seems now willing to 
extend the regulation of contract beyond all bases of reason that might exist 
in the practice of an industry to the uttermost limits of what might be en- 
compassed by the words of the Act, regardless of its consequences on eco- 
nomic institutions and regardless of whether or not so far reaching an effect 
could have been within the purpose of the Congress in using such a terni 
as “workweek” without any specific definition or application of it to the 
millions of circumstances that must occur in employment of millions of 
employees. 

The notion that “workweek” has a common and accepted meaning in all 
circumstances is certainly demonstrated as being fantastic by such situations 
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as have occurred and have been passed upon by the courts in the case of 
firemen and others who are on duty at times even while they sleep and 
eat and perform the other incidents of life generally separated from all 
concepts of work.** The sounder view of what must have been the inten- 
tion of Congress is put forth strongly in the dissenting opinion in the 
Tennessee Coal and Iron Company case*® and is emphasized again in the 
dissent in the Jewell Ridge Coal Company case*® where both custom and 
collective bargaining had in fact clearly established a common understand- 
ing in a coal industry with respect to what was work and what constituted 
a workweek. To this point are the following excerpts from the dissent in 
the Tennessee Coal and Iron Company case:*' 

. we are to determine what Congress meant by the term ‘work- 
week’ when it prescribed the maximum number of hours of labor an 
employer might require to be rendered within any week at the stan- 
dard wage. The Act does not define ‘workweek’, for the evident rea- 
son that Congress believed it had a conventional meaning which all 
would understand and to which all could conform their practices. 
The term combines two words in common use. A week is any period 
of seven days. In accepted usage a man’s work means that which he 
does for his employer as the consideration of the wage he receives. 


It is common knowledge that what constitutes work for which pay- 
ment is to be made varies with customs and practices in different in- 
dustries or businesses . . . There can be little doubt that Congress ex- 
pected the provisions of the Act to be fitted into the prevailing prac- 
tices and understandings as to what constituted work in various in- 
dustries. 

The Act does not provide that the Administrator or the courts are 
to define a workweek in the case of each employer on such basis as 
they deem right, regardless of the custom of the industry or of existing 
agreements between employers and employees. Nor does the Act vest 
authority in Administrator or court to disregard and supersede exist- 





* Armour & Co. v. Wantock, 323 U.S. 126 (1944). This was a case involving fire- 
men who were on duty 24 hours and off duty 24 hours. They punched time clocks at 
the beginning of their shift at eight o'clock in the morning. At five o’clock P.M. they 
punched out. During this period they did inspecting, clean-up work and maintenance 
work on their firefighting equipment. They had a half hour for lunch during the period 
but remained on call in the firehall until eight o’clock the following morning. The ques- 
tion was as to what part of their time was working time. The company claimed that 
time spent in sleeping, eating, playing cards, listening to the radio, etc. cannot be 
counted as working time. The employees contended that all stand-by time was work- 
ing time. They did not appeal, however, from the judgment below which had held 
that usual hours for sleeping and for eating should not be counted as working time and 
that the remaining hours should. In the Supreme Court the case stands for the proposi- 
tion that waiting time is working time. 

® Supra Note 6. 
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ing understandings and practices as to what constitutes work or the 
workweek. There is nothing in the words of the statute or its history 
to suggest that Congress intended, without mentioning it, to confer on 
the Administrator or the courts so vast a power over the industry of 
the nation. *” 


The blindness of the court in these first cases to the principle later an- 
nounced in the Mt. Clemens Pottery Company case** “that the workweek 
contemplated by Section 7 (a) must be computed in the light of the reali- 
ties of the industrial world” is well illustrated by the following from the 
dissent in the Jewell Ridge Coal Company case.*4 


The court now says Tennessee Coal Co. v. Muscoda, supra, is a 
precedent which controls this case and ‘that there is no substantial 
factual or legal difference between this and the Tennessee Coal case.’ 
That can be said only because the court declines to look at the record of 
factual differences, casts them out as being immaterial. The fact is that 
the Tennessee case differed from this as night does from day. Two 
courts below had decided the vital facts in that case in the miners’ 
favor. One court below has found the facts in this case against them, 
and the other agrees that its findings are convincing. The Court now 
declines to appraise the factual difference of this case and holds that 
this case was decided, although not before us, by the Tennessee case 
opinion, regardless of any variation of facts. This, too, although we 
have unanimously replied to one litigant who sought the benefit of 
statements therein that “The context of the language cited from the 
Tennessee Coal case should be sufficient to indicate that the quoted 
phrases were not intended as a limitation on the Act, and have no 
necessary application to other states of facts.’ Armour & Co. v. Wan- 
tock, 323 U.S. 126, 133, 65 S. Ct. 165, 168. We ought not to play 
fast and loose with the basic implications of this Act. ** 


The extent to which this dissent attacks the soundness of the court’s de- 
cision is set out in the last paragraph, as follows: 


We doubt if one can find in the long line of criticized cases one in 
which the Court has made a more extreme exertion of power or one so 
little supported or explained by either the statute or the record in the 
case. Power should answer to reason none the less because its fiat is 


beyond appeal. *¢ 


Having gone to this length in the first cases, what was decided in An- 
derson v. Mt. Clemens Pottery Company* comes as an anti-climax and the 


decision perhaps gives some indication of a return at least to the realities 


* 321 U.S. 590, 607, 608 (1943). 
* Supra Note 4. 
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325 U.S. 165, 194 (1944). 
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of the world in the thinking of the majority of the court. In the latter case, 
Mr. Justice Jackson took no part and Justices Burton and Frankfurter dis- 
sented. Mr. Justice Frankfurter was also with the minority in both of the 
other cases, having concurred in the Tennessee Coal and Iron Company 
case**® only on the basis of finding of fact and having dissented in the 
Jewell Ridge Coal Company case.*® Accordingly, substantially the same 
members of the court were of the majority in each of the three cases which 
have been referred to. 

The Mt. Clemens Pottery Company case,*® however, does follow the 
court’s definition of work or employment in determining the question of 
fact as to what constitutes work or employment in the Mt. Clemens Pottery 
Company case.*! This definition is set forth in the Tennessee Coal and 
Iron Company case,** as follows: 


As meaning physical or mental exertion (whether burdensome or 
not) controlled or required by the employer and pursued necessarily 
and primarily for the benefit of the employer and his business. 


This contrasts with the definition in the dissent in that case set forth in 
the quotation above. As reiterating this definition, there is nothing new 
in the Mt. Clemens Pottery Company case.** 

Walking time was held to be included within the workweek in the fol- 
lowing language: 


The employees did prove, however, that it was necessary for them 
to be on the premises for some time prior and subsequent to the sched- 
uled working hours. The employer required them to punch in, walk 
to their work benches and perform preliminary duties during the 14- 
minute periods preceding productive work; the same activities in re- 
verse occurred in the 14-minute periods subsequent to the completion 
of productive work. Since the statutory workweek includes all time 
during which an employee is necessarily required to be on the em- 
ployer’s premises, on duty or at a prescribed workplace, the time spent 
in these activities must be accorded appropriate compensation. “ 


The dissent in the Mt. Clemens Pottery Company case* suggests another 
definition to what is commonly understood by workweek, as follows: 


To sustain the position of the Court in requiring these additional 
moments to be recorded and computed as overtime, it is necessary to 
hold that Congress, in using the word ‘workweek’, meant to give that 
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word a statutory meaning different from its commonly understood 

reference to the working hours between ‘starting’ and ‘quitting’ time 

—or from ‘whistle to whistle’.*® 

The court’s analysis of the facts with respect to walking time, the author- 
ity for it in previous decisions and the reiteration of this definition of work 


or employment, is as follows: 


. .» But the time necessarily spent by the employees in walking to 
work on the employer’s premises, following the punching of the time 
clocks, was working time within the scope of Sec. 7(a). Ballard v. 
Consolidated Steel Corp., 61 F. Supp. 996; Ulle v. Diamond Alkali 
Co., 8 WHR 1042. Such time was under the complete control of the 
employer, being dependent solely upon the physical arrangements 
which the employer made in the factory. Those arrangements in this 
case compelled the employees to spend an estimated 2 to 12 minutes 
daily, if not more, in walking on the premises. Without such walking 
on the part of the employees, the productive aims of the employer 
could not have been achieved. The employees’ convenience and neces- 
sity, moreover, bore no relation whatever to this walking time; they 
walked on the employer’s premises only because they were compelled 
to do so by the necessities of the employer’s business. In that respect 
the walking time differed vitally from the time spent in traveling from 
workers’ homes to the factory. Dollar v. Caddo River Lumber Co., 
D.C. 43 F. Supp. 822; Walling v. Peavy-Wilson Lumber Co., D.C., 49 
F. Supp. 846; Cf. Commissioner v. Flowers, 326 U.S. —, 66 S. Ct. 250. 
It follows that the time spent in walking to work on the employer’s 
premises, after the time clocks were punched, involved ‘physical or 
mental exertion (whether burdensome or not) controlled or required 
by the employer and pursued necessarily and primarily for the benefit 
of the employer and his business.’ Tennessee Coal, Iron & R. Co. v. 
Muscoda Local, 321 U.S. 590, 598; 64 S. Ct. 698, 703, 88 L. Ed. 949; 
152 A.L.R. 1014; Jewell Ridge Coal Corp. v Local No. 6167, U.M.- 
W.A., 325 U.S. 161, 164-166, 897; 65 S. Ct. 1063, 1065, 1066, 1550; 89 
L. Ed. 1534, 2007. Work of that character must be included in the 
statutory workweek and compensated accordingly, regardless of con- 
trary custom or contract. *7 


The court limited the amount of walking time to be counted as part of the 
workweek as the minimum walking time and recognized that the time 
clocks did not record the working time accurately and were not controlling. 


De Minmts Rute 


The real contributions of the Mt. Clemens Pottery Company case*® to 
the settled law with respect to the application of the Fair Labor Standards 
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Act are with respect to the application of the rule de minimis non curat lex 
and the requirements as to proof. The statement of the court with respect 
to the application of the de minimis rule is as follows: 


We do not, of course, preclude the application of a de minimis rule 
where the minimum walking time is such as to be negligible. The 
workweek contemplated by Sec. 7(a) must be computed in light of 
the realities of the industrial world. When the matter in issue con- 
cerns only a few seconds or minutes of work beyond the scheduled 
working hours, such trifles may be disregarded. Split-second absurdi- 
ties are not justified by the actualities of working conditions or by 
the policy of the Fair Labor Standards Act. It is only when an em- 
ployee is required to give up a substantial measure of his time and 
effort that compensable working time is involved. The de minimis 
rule can doubtless be applied to much of the walking time involved 
in this case, but the precise scope of that application can be deter- 
mined only after the trier of facts makes more definite findings as to 
the amount of walking time in issue. *® 
It is significant that the decision of the trial court upon the second trial 
was to dismiss the action under this rule.*° 

The Government’s brief, as amicus curiae, in this second trial on the sub- 
ject of de minimis as applied to portal to portal pay (Commerce Clearing 
House Labor Law Reports, No. 331, Part I, January 30, 1947) is a com- 


prehensive discussion of the whole history of this doctrine and was very 
persuasive as to the bases upon which it should be applied in cases arising 
under the Fair Labor Standards Act and involving the subject of portal 
to portal pay. The Supreme Court held not only that the de minimis rule 
was applicable to walking time but that it was also applicable to preliminary 
activities performed solely on the employer’s premises and as a necessary 
prerequisite to productive work. The court said with respect to such ac- 


tivities: 

. . . Here again, however, it is appropriate to apply a de minimis 
doctrine so that insubstantial and insignificant periods of time spent 
in preliminary activities need not be included in the statutory work- 
week, *! 

The dissent in this case again was upon the question of custom and con- 
tract as affecting the statutory week, and appears to have been of the view 
that the de minimis doctrine should have eliminated the question from 
the beginning: 

The amounts at issue, therefore, might not average as much as five 
to ten minutes a day a person and would not apply at all to many of 


66 Sup. Cr. 1187, 1195 (1946). 

® Anderson, et al. v. Mt. Clemens Pottery Company, et al., 60 Fed. Supp. 146 (E.D. 
Mich 1943). 

™ 66 Sup. Ct. 1187, 1195 (1946). 
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the employees. None of this time would have been spent at produc- 
tive work. The futility of requiring an employer to record these 
minutes and the unfairness of penalizing him, for failure to do a futile 
thing, by imposing arbitrary allowances for ‘overtime’ and liquidated 


damages is apparent. 
While conditions vary widely and there may be cases where time 


records of ‘preliminary activities’ or ‘walking time’ may be appropri- 

ate, yet here we have a case where the obvious, long established and 

simple way to compensate an employee for such activities is to recog- 
nize those activities in the rate of pay for the particular job. These 
items are appropriate for consideration in collective bargaining. *” 

On the second trial the court relied for the application of the de minimis 
doctrine on several previously decided cases*® and rulings** under the Fair 
Labor Standards Act and discarded all other applications of the doctrine 
as not being persuasive. The court pointed out that action which disal- 
lowed a deduction for lunch periods in figuring working time was an ap- 
plication of the de minimis rule in reverse, that is, as applying to the de- 
termination of working time by not taking into account small periods not 
worked. After reviewing these cases, the court said: 

From the above it is apparent that this Court not only could but 
should, by the great weight of what authorities there are, declare all 
walking and preliminary activities time involved in this case as de 
minimis.°° 

The court, however, went into lengthy discussion as to the limitations 
placed upon it by the Supreme Court as to walking time. The court was 
of the view that the Supreme Court had held that twelve minutes of walk- 
ing time daily was not de minimis. On this point, the court said: 

If, on the other hand, the Supreme Court did not intend to even 
intimate or indicate what it thought was de minimis in walking time, 
it is our opinion and we hold that we would not go lower than 12 
minutes as above restricted (the minority opinion indicates that 10 
minutes would surely be de minimis) and without setting any de 
minimis figure herein, hold all the walking and preliminary activities 
time consumed in this case is de minimis.°® 
The realities of the industrial world are also brought into play in an ap- 

plication of the de minimis rule in one of the cases cited by the trial court®? 
on the second trial of the Mt. Clemens Pottery Company case, as follows: 

The Act deals with human beings, not machines. Under ordinary 
conditions of factory employment there are minute fractions of the 








66 Sup. Ct. 1187, 1197 (1946). 

12 C.C.H. Labor Cases, 70, 485, 491. 

12 C.C.H. Labor Cases, 70, 485, 491. 

* 12 C.C.H. Labor Cases, 70, 485, 492. 

12 C.C.H. Labor Cases, 70, 485, 494. 

* Cameron v. Bendix Aviation Corp., 65 Fed. Supp. 510 (E.D. Pa 1946). 
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working day necessarily, and sometimes unnecessarily, lost both to em- 
ployer and employee, which, on a strictly dollar and cents basis, are 
waste. The record of this case shows that it was not customary for 
the employer to deduct periods of a minute (sometimes more) from an 
employee’s time on every occasion upon which it might have done so. 
For example, the timecards showed a number of days when the em- 
ployees punched in a minute late in the morning for which no deduc- 
tion from their pay was made. It also appears that, after lunch, most 
of the employees usually punched in some time before the end of the 
lunch period, so that the time clock gave no indications of the precise 
time when they reported for work, and there seem to be a number of 
occasions when they were a minute or two late in getting back to their 
desks at 1:15, for which lost time no deduction was made. Unless 
this was a unique establishment, there were many other occasions dur- 
ing working hours when minutes were lost to the employer in one 
way or another, as to which it did not impose a penalty. To interpret 
the Act any more strictly than the Administrator himself has done, it 
seems to me, would lead to the elimination of all reasonable human 
give-and-take adjustments on both sides, and would probably be more 
detrimental, in the long run, to the interests of the employees than to 
those of the employer. °* 

It seems probable that in the light of these decisions a situation may be 
reached where the large majority of the pending portal to portal pay 
cases will be disposed of under the de minimis rule. There can be no ques- 
tion that there are in a number of large industries such great walking and 
other travel distances and that there are in some situations preliminary ac- 
tivities requiring sufficient time to make compensation necessary undet 
the rule in the Jewell Ridge Coal Company” and the Tennessee Coal and 
Iron Company® cases. What part of the five billion dollars of pending 
suits are on one side or other of the line can only be determined by the 
course of litigation, but it would seem quite certain that a large part of 
this huge total would be eliminated if the realities of the industrial world 
and a reasonable amount of give-and-take are accepted as proper criteria 
by the Supreme Court in the appeals which will occur. 


Limitations Upon SETTLEMENT 


The vast amount of litigation which has arisen under the portal to 
portal doctrine is profoundly influenced in its course through the courts 
by the limitations upon settlement which have been held to be inherent 
in legislation of this character. It has generally been held that liability 





5865 Fed. Supp. 510, 511 (1946). 
® Supra Note 5. 
© Supra Note 6. 
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under the Fair Labor Standards Act cannot be released by the employee® 
and that the employee has no power to waive his rights under the Act,®* 
and that the defense of accord and satisfaction is not available in cases under 
the Act although the cases in which this has been held are ones in which 
no dispute was shown to have existed.** There has been some division 
on whether these rules apply to the claims of liquidated damages.** The 
Supreme Court had held that a waiver under the statute is void but has 
avoided a decision as to the limitations upon settlement made as a result 
of a bona fide dispute between the parties. One case in a district court has 
suggested the circumstances which might afford the basis of a final settle- 
ment as follows: 

Had the plaintiff Strand and the representatives of the defendant 
gotten together, discussed their dispute as to such hours, and if they 
had agreed, the facts not being clear, that she had expended so many 
hours in her work, and it has been agreed that that was the fact, and 
there was no definite method of ascertaining that such agreement did 
not represent the truth, then I think this defendant might have been 
able to settle or comprise such honest dispute, and that such com- 
promise or settlement would have been binding. The facts with ref- 
erence to such compromise or settlement must, however, be clear-cut 
and definite. There must be a final meeting of the minds upon the 
compromise, with a full understanding of the dispute and the effect of 
the compromise. The settlement must be as to the number of hours 
worked and thereafter must flow the full benefits as provided for by 
the Act, based on such hours. Such is not the situation here. In fact, 
the plaintiff Strand made no compromise or settlement. ® 

This would seem to be toc stringent a set of rules to have any practical 
significance in the settlement of cases where the facts are disputed. It 
should be sufficient that neither party wishes to go to the expense or 
trouble of ascertaining the exact facts to support a settlement on the basis 
that the actual facts are in dispute. The idea that the parties must neces- 
sarily know all the facts before they can settle, can only lead to intermin- 
able litigation, especially in cases where the facts can be determined from 





™ Campbell, et al. v. Manual Auto Parts Corp., et al., 5 C.C.H. Labor Cases #60920; 
Hutchinson v. Wm. C. Barry, Inc., 44 Fed. Supp. 829 (D. Mass 1942); Travis v. Ray, 
41 Fed. Supp. 6 (W.D. Ky 1941). 

“Schneider v. Sports Vogue, Inc., (1942) 5 C.C.H. Labor Cases #61,052;35 N.Y. 
Supp. (2d) 341; Brooklyn Savings Bank v. O’Neil, 324 U.S. 697, 712 (1945). 

“Campbell, et al. v. Manual Auto Parts Corp., et al., 5 C.C.H. Labor Cases #60,920, 
107 N.Y. LJ. 1708 (1941); Greenbaum, et al. v. Meadow Provision Co., Inc., 6 C.C.H. 
Labor Cases #61,316; 109 N.Y. L.J. 1445 (1942); Rigopoulos, et al. v. Kervan, 47 Fed. 
Supp. 576 (S.D. N.Y. 1942); Rubin v. Meadow Provision Co., Inc., 6 C.C.H. Labor 
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the testimony of witnesses and experimentation with timing after the fact, 
which is the character of the portal to portal pay cases. Mr. Justice jack- 
son has maintained his criticism of the court in its attitude toward these 
matters in a recent concurring opinion in which the portal to portal cases 
and the economic problems created by them were one of the principal 
grounds of his attack. He characterized the situation on settlement as 
follows: 

This Court has foreclosed every means by which any claim, how- 
ever dubious, under this statute or under the Court’s elastic and some- 
what unpredictable interpretations of it, can safely or finally be settled, 
except by litigation to final judgment. We have held the individual 
employee incompetent to compromise or release any part of whatever 
claim he may have. Brooklyn Savings Bank v. O'Neil, 324 U.S. 697; 
Cf. D. A. Schulte, Inc. v. Gangi, 328 U.S. 108 Then, we refused to 
follow the terms of agreements collectively bargained. Jewell Ridge 
Corp. v. United Mine Workers, 325 U.S. 161. No kind of agrecment 
between the parties in interest settling borderline cases in a way satis- 
factory to themselves, however fairly arrived at, is today worth the 
paper it is written on. Interminable litigation, stimulated by a con- 
tingent reward to attorneys, is necessitated by the present state of the 
Court’s decision. ®® 


REcorDs AND PRooF 


One of the most significant points in the Mt. Clemens Pottery Company 
case®™ in the Supreme Court had to do with the amount of proof required 
to establish a portal to portal pay claim. The Court held that both the 
Circuit Court of Appeals and the Master had imposed upon the plaintiffs 


an improper standard of proof impairing the benefits of the Fair Labor 
Standards Act.®* The Court relates the matter of proof to the require- 
ments of the Act with respect to keeping records. Upon this subject, the 


court said: 


. . » Due regard must be given to the fact that it is the employer 
who has the duty under Sec. 11(c) of the Act to keep proper records 
of wages, hours and other conditions and practices of employment 
and who is in position to know and to produce the most probative 
facts concerning the nature and amount of work performed. Em- 
ployees seldom keep such records themselves; even if they do, the 
records may be and frequently are untrustworthy. It is in this setting 
that a proper and fair standard must be erected for the employee to 
meet in carrying out his burden of proof. 

When the employer has kept proper and accurate records the em- 
ployee may easily discharge his burden by securing the production of 





1. Metcalf Walling v. Portland Terminal Co., 15 U.S. Law Week, 4256, 4257. 
* Supra Note 4. 
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those records. But where the employer’s records are inaccurate or in- 
adequate and the employee cannot offer convincing substitutes a more 
difficult problem arises. The solution, however, is not to penalize the 
employee by denying him any recovery on the ground that he is un- 
able to prove the precise extent of uncompensated work. Such a result 
would place a premium on an employer’s failure to keep proper rec- 
ords in conformity with his statutory duty; it would allow the em- 
ployer to keep the benefits of an employee’s labors without paying due 
compensation as contemplated by the Fair Labor Standards Act. In 
such a situation we hold that an employee has carried out his burden if 
he proves that he has in fact performed work for which he was im- 
properly compensated and if he produces sufficient evidence to show 
the amount and extent of that work as a matter of just and reasonable 
inference. The burden then shifts to the employer to come forward 
with evidence of the precise amount of work performed or with evi- 
dence to negative the resonableness of the inference to be drawn from 
the employee’s evidence. If the employer fails to produce such evi- 
dence, the court may then award damages to the employee, even 
though the result be only approximate. ®° 

It may properly be said that there is nothing new in the court’s position 
upon this matter and the practical basis for it is really not influenced at 
all by the duty with respect to the keeping of records. On any question of 
damages, the available evidence which best reaches the problem will sup- 
port a finding based on the reasonable inferences from it.” Damages for 
pecuniary loss in death cases, for pain and suffering and for property dam- 
age, even for the value of real estate in condemnation, can be determined 
in no other way. 

While the rule that the court is applying is perfectly sound in principle, 
its reasoning with respect to the records of employers is wholly outside of 
the bounds of reality. The kind of split-second recording that would be 
required to keep accurate records of the walking time and preliminary ac- 
tivities which are mentioned could not happen in industry without an 
economic burden that would not be imposed in the practical world of af- 
fairs and that if properly understood would shock the conscience of any 
court. 

It is interesting to note that even the dissent does not have a clear pic- 
ture of the practical limitations involved since it thinks that the thousands 
of small businesses of the country might have difficulty with the split-sec- 
ond calculations that might be possible with the thousands of workers in 
big industry. The dissent on this point is quoted elsewhere in this article. 
Actually, such split-second calculation or even observation is impossible for 
the kind of activities that are being referred to, most of which are per- 





66 Sup. Ct. 1187, 1192 (1946). See also 43 Cor. L. Rev. 355. 
™ See Weber v. Wisconsin Power & Light Co., 215 Wis. 480 (1934). 
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formed in a desultory manner at the convenience of the employee some 
time between the time that he punches the time clock and the actual start 
of the shift. In many industrial situations, these things will be going on 
both before and after the beginning of shift time. What has been quoted 
from the Bendix case™ sets forth a more realistic view of the problem of 
records, proof and measurement of time. 


The new decision by the trial court in the Mt. Clemens Pottery Company 
case™ solves most of this problem by treating all of these matters in the 
usual industrial situation as de minimis. The court recognizes its own folly 
with respect to these matters when it decides that the time clocks, which 
are the modern method for recording time, do not take account of the 
actual beginning of the shift or the beginning of work and are not a 
measure of walking or preliminary activities. If these do not measure, 
how can there be devices recording such time? There may, in many situa- 
tions, be a judgment by a foreman or a timekeeper who does record it, 
but whether he has made his records with legal nicety with respect to 
the conclusions of the Supreme Court and has properly applied the de 
minimis rule in making them, we suppose might also be litigated. We 
expect, in reality, it was what was being litigated in the Mt. Clemens Pot- 
tery Company case™* and will be in many others that may come before the 
courts. If these things are to be determined by minimum time for certain 
walking and minimum time for certain other activities, it may be said 
now that they will be determined by arbitrary rule and not by the kind 
of records that the court is referring to or that the Act requires. It is time 
that both the bureaucracy and the courts put a practical limitation upon 
the burdens that may be imposed both in record-keeping and the preserva- 
tion of proof upon the economy of the nation. A jurisprudence that does 
not take cognizance of unconscionable burdens of red tape imposed on 
the national economy by regulation cannot long survive. The idea that 
such impositions are upon employers or corporations, or upon capital in- 
stead of upon the economy affecting the whole people will not bear any 
west of realism. 


Tse RELATION oF PorTAL To PortaL Pay To THE EcoNoMic 


Poticy AND JURISPRUDENCE oF WaceEs AND Hour REGULATION 
Any regulation of wages or hours of employees necessarily has an impact 
upon the economics of every employment situation to which it is applied. 
Such legislation is a kind of regimentation or control and may have as its 








™ Supra Note 35. 
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object, in addition to the raising of substandard conditions of employment, 
the actual control of production and competition. The dissent in the Ten- 
nessee Coal and Iron Company case™* proceeded upon the theory that the 
purpose was merely to prevent substandard employment conditions. It may 
be suggested, however, that this was not the temper of the administration 
which established the Fair Labor Standards Act and had previously estab- 
lished the National Recovery Administration and such other economic 
controls as the Agricultural Adjustment Administration and similar agen- 
cies related to coal, oil and other basic factors in the economy of the coun- 
try. There was a purpose in which the new Supreme Court acquiesced to 
extend the economic control of government over all of those activities 
which previous generations had considered as immune from government 
power. The very basis of constitutional government as a limitation of 
the power of government over the governed was successfully challenged 
both in the halls of Congress and in the courts. The purpose to extend con- 
trol to the uttermost has been demonstrated both in the administrative 
interpretation and application of such laws and finally in the decisions of 
the Supreme Court of the United States. Viewed with this background the 
court’s decision might appear correct. Whether this type of control is 
good or bad is a political question rather than a legal one, but it is never- 
theless the function of legal thought to understand all concepts of the func- 
tion of government that the courts may adopt in applying and interpreting 
statutes, and to take cognizance of the fact that one or another of the 
concepts ultimately prevails in determining the course of judicial decision 
and the jurisprudence of the country. 


The Fair Labor Standards Act and the portal to portal pay cases are 
the proving grounds for the efficacy of the kind of control that has been 
imposed upon the country and acquiesced in by the courts as being with- 
in constitutional principles, or at least within the coordinate power of the 
Congress to apply the constitution. Decisions in these cases can be justly 
criticized as extending the Congressional exercise of power to the utter- 
most, and as giving a meaning to the legislation broader than necessary 
to support the congressional action and certainly disruptive rather than 





™ Tennessee Coal, Iron & R. Co. v. Muscoda Local 123, etc., 321 U. S. 590, 606, 607 
(1943). “The Committee reports upon the bill, which became the Fair Labor Standards 
Act to make it clear that the sole purpose was to increase employment, to require a fair 
day’s pay for a fair day’s work by raising the wages of the most poorly paid workers 
and reducing the hours of those most overworked, and thus correct inequalities in the 
cost of producing goods and prevent unfair competition in commerce. The reports 
disclose no other purpose. The Congressional findings and declaration of policy em- 
bodied in Sec. 2(a) exhibit no intent to deal with any matter other than substandard 
conditions in industry stemming from wage and hour practices. The Act will be searched 
in vain for a mandate respecting any subject other than minimum wages and maximum 
hours of work. This court has construed it as dealing only with these subjects.” 
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helpful in preserving economic institutions which the Congress gave no 
indication of any intention to disturb. 

It is mot necessary to go outside of these cases for a consideration of the 
economic disturbances unnecessarily caused. by the action of the Supreme 
Court in its definition of workweek and in its view of the requirements 
placed upon employers with respect to records. With respect to the situa- 
tion in the coal mines, Mr. Justice Jackson said in his dissent in the Jewell 
Ridge Coal Company case: 

The ‘face to face’ method, whatever its other defects, is a method 
by which both operators and miners have tried to bring about uni- 
formity of labor costs in the different unionized mines and to remove 
the operator’s resistance to improved wage scales based on fear of com- 
petition. Under this decision there can be no uniform wage in this 
industry except by disregarding the very duty which this decision 
creates to pay each miner for his actual travel time. Thus, two men 
working shoulder to shoulder, but entering the mine at different 
portals must receive either different amounts of pay in their envelopes 
or must stay at their productive work a different length of time. Thus, 
too, old mines which have burrowed far from their portals must shoul- 
der greatly increased labor cost per ton. The differential may be suf- 
ficient to make successful operation of some of the older mines im- 
possible. Mining labor has tended to locate its dwellings near its work, 
and the closing of mines results in corresponding dislocations of min- 
ing labor. These are the considerations, so fully set forth in the Houck 
letter to the Administrator, which the Court is disregarding. ™ 


Another aspect of the problem is set forth in the following from the 
dissent in the Mt. Clemens Pottery Company case: 


. . . There is no evidence that Congress meant to redefine this com- 
mon term and to set aside long established contracts or customs which 
had absorbed in the rate of pay of the respective jobs recognition of 
whatever preliminary activities might be required of the worker by 
that particular job. For example, if the plant be one located at an in- 
convenient place, or if the workers have to change into working 
clothes at the plant, or have to grease or tape their arms before going 
to work, these are items peculiar to the job, and compensation for 
them easily can be made in the rate of pay per hour, per week, or per 
piece, and all special stop-watch recording of them eliminated. 

In interpreting ‘workweek’ as applied to the industries of America, 
it is important to consider the term as applicable not merely to large 
and organized industries where activities may be formalized and easily 
measured on a split-second basis. The term must be applied equally to 
the hundreds of thousands of small businesses and small plants em- 
ploying less than 200, and often less than 50 workers, where the re- 
cording of occasional minutes of preliminary activities and walking 
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time would be highly impractical and the penalties of liquidated dam- 
ages for a neglect to do so would be unreasonable. Such a universal 
requirement of recording would lead to innumerable unnecessary 
minor controversies between employers and employees. ‘Workweek’ 
is a simple term used by Congress in accordance with the common 
understanding of it. For this Court to include in it items that have 
been customarily and generally absorbed in the rate of pay but ex- 
cluded from measured working time is not justified in the absence 
of affirmative legislative action.’® 
What the dissent is saying in these cases is that the court’s definition 
extending the Act to the uttermost limits does not take cognizance of the 
realities of the industrial world. Whether they will be saved by the appli- 
cation of the de minimis rule in most cases is beside the point on principle. 
The economic disruption involved in the coal cases cannot be saved in 
that manner. It is not legally saved or settled by the average method re- 
sorted to by the contracts between mine workers and the operators and 
between the mine workers and the government. There can be no ques- 
tion that if the decisions in these cases are correct, the employees who have 
travelled more time than the average still have valid claims against their 
employers for work not compensated for as required by the Fair Labor 
Standards Act. These contracts can be explained only as economic despera- 
tion in the face of the economic disruption caused by the court’s decision 
and outlined in the dissent in the Jewell Ridge Coal Company case.” 


Minimum wage and maximum hour legislation cannot effectively func- 
tion if it is going to exclude from the economy of the nation sources of 
production which have a geographical or physical situation unfavorable in 
competition. The purpose of such legislation to prevent a producer or a 
region from getting an advantage over other producers or other regions by 
reason of lower wages or longer hours of work, does not extend to the 
point of excluding from the market producers or regions which are so 
unfavorably situated as to be driven out of the market entirely by high 
costs when burdened with the requirements of minimum wage and maxi- 
mum hour legislation. 

It was the avoidance of the effect of such purely physical handicaps 
which was back of the “face to face” method of computing pay in the 
mines, at least in the case of the coal mines. There are no doubt other 
fields in which the physical and geographical position of industry require 
that there should be some differential in the method of pay in order to 


maintain their position as going economic factors in the industry to which 
they pertain. The interpretation and application of the Act should not 
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thwart human ingenuity in meeting the differences that do so exist. If 
the pay requirements for producing a ton of coal meet a fair minimum 
standard all over the United States, no harm is done to interstate com- 
merce if the other conditions of the job, perhaps including the amount 
of work necessary to produce that coal, are different in different places, 
In the long run, work must be measured and paid for as economic ac- 
complishment or production, not as a number of hours consumed. 

In this light, the function of minimum wage and maximum hour laws 
should be only to prevent substandard conditions and not to try the impos- 
sible task of ironing out every economic difference that necessarily inheres 
in the geography of the country. 

These are some of the realities of the industrial world that the Supreme 
Court has ignored, and if the Mt. Clemens Pottery Company case" is a 
step towards a return to reality as the basis of judicial decision and statutory 
interpretation with respect to the Fair Labor Standards Act, it may do 
much to clear the air and to help in the preservation of such legislation for 


its proper purpose. 





™ Supra Note 4. 





THE FIGHT AGAINST INFLATION 


Bruno V. BITKER 


At this writing price control has disappeared from the national scene. 
The three letters, OPA, which represented the farthest extent to which our 
government had ever attempted to regulate the lives of its citizens, for all 
practical purposes are now of historical interest only. 


But during the war years, the powers asserted by the Office of Price 
Administration under the Emergency Price Control Act, and under the 
Second War Power Act, regulated the day-to-day activities of every man, 
woman and child in this country. It restricted one’s transportation and 
communication, one’s food and clothing, and one’s housing. 


PurRPOsES OF THE ACT 


Originally adopted in January, 1942, the Emergency Price Control Act, as 
amended by the Stabilization Act in October, 1942 and by the extension acts 
of June, 1944 and June, 1945, sets forth its purposes as follows: 

Sec. 1(a). It is hereby declared to be in the interest of the national 
defense and security . . . to stabilize prices and to prevent . . . ab- 
normal increases in prices and rents; to eliminate . . . profiteering . . .; 
to assure that defense approprictions are not dissipated by excessive 
prices; to protect persons with relatively . . . limited incomes, con- 
sumers, wage earners, investors and persons dependent on life in- 
surance, annuities, and pensions, from undue impairment of their 
standard of living; to prevent hardship to persons . . . in business . . . 
and institutions . . . which would result from abnormal increases in 
prices; to prevent a post-emergency collapse; to stabilize agricultural 
a 
Under legislation so broad in its objectives, it is not surprising that 

the litigation growing out of it concerned every field of law from simple 
issues in procedure to basic questions of constitutionality. One year after 
V-J Day, price control cases continued to be the largest single group ,of 
cases on the dockets of the federal courts. Approximately 60,000 cases, both 
civil and criminal, were instituted in federal and state courfs in 1945. OPA 
case constituted 54% of the civil suits instituted in the courts, although 





*56 Star. 23 (1942), 50 U.S.C. App § 901-946 (Supp. 1946) as amended by Pub. 
L. No. 383, 78th Cong., 2d Sess.; by Pub. L. No. 108, 79th Cong., Ist Sess.; and by 
Pub. L. 548, 79th Cong., 2d Sess., hereinafter cited as E.P.C.A. and referred to as the 


Act. 
“Between January 1, 1942 and December 31, 1946, $64,674,959.00 was collected 


through OPA in fines and damages in approximately 150,000 criminal and civil cases.” 
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only a fraction thereof ever reached trial. During the year 1945 over $23,- 
500,000 was collected or assessed in settlements, judgments and fines. 

All the legal points raised and determined in so great a number of cases, 
cannot possibly be covered in this article. At best this is merely an attempt 
to refer to some of the leading and interesting matters to be considered by 
a student of price control. 

For complete details, the legal student, the economist and the drafter of 
possible future legislation affecting price or rationing or rent controls, is 
referred to two series of documents of essential reading. These are the 
hearings before both the House and the Senate Banking and Currency 
Committees and the quarterly reports to the Senate and the House of Rep- 
resentatives issued by the Office of Price Administration. 


THE ORGANIZATIONAL CHART 


The statute creating OPA provided for the appointment of an “Admin- 
istrator”’** by the President, subject to confirmation by the Senate. The 
Administrator, in turn, was authorized to “appoint such employees as he 
deems necessary in order to carry out his functions and duties” and to 
“fix their compensation” subject to the Classification Act. This included 
the right to appoint attorneys and the section specifically empowered the 


attorneys to “appear for and represent the Administrator in any case in 


any court.” 


Although not a part of the E.P.C. Act, Congress imposed one qualifica- 
tion upon certain of the Administrator’s appointees. By the terms of the 
National War Agencies Appropriation Act of June, 1943, no part of the 
appropriation could be used to pay the salary of any OPA employee “who 
directs the formulation of any price policy .. . or price ceiling . . . unless, 
in the judgment of the Administrator, such person shall be qualified by 
experience in business, industry, or commerce.” Although never judicially 
interpreted, the interpretation of this “business experience” amendment by 
the Comptroller General and the Administrator was sufficiently broad to 
qualify lawyers if their law practice had exposed them to business experi- 
ence. 

Subdivision (b) of Section 201 fixed the principal office of the Adminis- 


trator in Washington, D. C. but empowered him or “any duly authorized 
representative” to “exercise any or all of his powers in any place.” 


Under this authority the Administrator set up a large central office in 
Washington with several deputy administrators heading the principal di- 





* 56 Stat. 29 (1942), 50 W.S.C. § 921 (Supp. 1946). 
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visions, i.e., deputy administrators for the price division, the rationing di- 
vision, the rent division, the enforcement division, the information (publici- 
ty) division, and certain other administrative divisions. 

Under each of these deputies were heads of various subdivisions, such 
as food price section, apparel price section, etc. Attached to these sub- 
divisions were experts in the particular commodity field, economists, ac- 
countants and attorneys. 

Regional offices were established in nine key points throughout the 
country. These offices duplicated the national office in organization, with 
Regional Administrators at the head. In the middle west, for example, the 
regional headquarters were located in Chicago and covered Illinois, Wis- 
consin, Minnesota and adjoining states. Each state, in turn, had one or 
more district offices. These were a further attempt at decentralization. In 
Wisconsin there were at one time three district offices (Milwaukee, Green 
Bay and La Crosse) and several area rent offices. The district offices were 
on the same organizational basis as the regional and national offices, with 
a District Director in charge of each. 

In a further attempt at making the functioning of OPA a local com- 
munity matter, there were created neighborhood boards known as War 
Price and Rationing Boards. These boards were the real functioning agent 
in the ration programs on the consumer level, particularly with respect to 
gasoline rationing. The boards functioned less effectively so far as price 
control was concerned, acting primarily as a means of distributing informa- 
tion to retailers and to securing a degree of compliance on the consumer 
level. Although these local boards had no statutory authority for enforcing 
price ceilings, they did have considerable influence in assisting local retail- 
ers to comply with the price regulations. 

For a more detailed outline of the functions and operations of the locah 
boards see Seventh Quarterly Report, OPA, p. 105. 


Price REGULATIONS 


Section 2(a) of the Emergency Price Control Act authorized the Price 
Administrator to establish by regulation or order maximum prices on com- 
modities “as in his judgment will be generally fair and equitable and will 
effectuate the purposes of the act.” This broad power, general in its verbi- 
age, led to startling results when applied specifically. 

Instead of a general rule applicable to every seller, several hundred regu- 
lations were issued applicable to separate industries, and sometimes sub- 
divided within an industry. These ranged all the way from the General 
Maximum Price Regulation,” a “catch-all” regulation, to a limited regula- 





* General Maximum Price Regulation, 7 Fev. Rec. 3330 (1942) hereinafter cited 
GMPR. 
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tion such as Maximum Price Regulation 539-A,> which controlled prices 
solely on milling and drying of lumber in northeastern areas. 

The large number of regulations constituted a handicap to the general 
practitioner. To ascertain the applicable regulation, one had to consult, not 
the statute books, but the agency itself. In an undertaking so all inclusive 
as price stabilization, it was remarkable that, through one source or anoth- 
er, most sellers managed to determine what price seemed to be applicable. 
OPA, by decentralizing its offices into regions and districts, maintained in- 
formation centers in or near every large city throughout the nation. This 
made the informaion available at all industrial metropolitan centers. 

Although the various regulations had certain points in common, only 
those familiar with them learned to look for the uncommon features. Most 
regulations contained sections which defined the commodities and the 
transactions covered, described the method for determining ceilings, indi- 
cated the reporting and record requirements, stated the practices prohibited, 
and provided the method for adjusting prices. During the war numerous 
attempts were made to simplify and to streamline the regulations. At one 
time OPA created a department devoted to translating regulations into the 
most elementary terms. 

But since the ends sought to be attained by each regulation were so far 
reaching, it appeared as impossible to write a so-called simple regulation 
as it was to draft a simple will for the testator who insisted on setting up 
several trusts for children and grandchildren with provisions against every 
conceivable contingency. 

Despite the apparent complexities, however, there were several motifs 
running through every regulation. In the early period of OPA, the method 
of determining ceiling prices was to go back to the so-called base period. 
Thus, the seller took as his ceiling the price at which he sold the article 
in the base period. This period was usually March, 1942, as in the General 
Maximum Price Regulation, but in certain manufactured articles, it was 
October, 1941.5 The reason for the selection of a base period price as the 
ceiling was that theoretically such a price was a free market price. (See 
Statement of Considerations involved in the issuance of the General Maxi- 
mum Price Regulation.) 

Later in OPA’s history many regulations provided for fixed dollars and 
cents prices; for example, in women’s hosiery,® numerous types of hose 
were listed and specifically priced in the regulation. The manufacturer was 
required to pre-ticket the item, i.e., place a retail price tag on the article 





® Revised Maximum Price Regulation No. 539-A, 11 Frep. Rec. 2317 (1946). 
*GMPR, 7 Fep. Rec. 3330 (1942). 

® Revised Price Schedule No. 40, 6 Fep. Rec. 5765 (1941). 

*Second Revised Maximum Price Regulation No. 339, 9 Fep. Rec. 207 (1944). 
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so that no retailer could charge more. In many other consumer goods regu- 
lations, particularly on food,’ fixed ceilings were set by a formula; and in 
several fields, such as fish and groceries,® prices were recomputed weekly. 


The posting, filing and recording provisions were fairly uniform. Cer- 
tain regulations required the seller to file a list of prices with OPA;® some 
merely required that a list be retained on the seller’s premises for examina- 
tion;!® others required posting of prices for buyers to see when making 


purchases."* 

Protection was afforded to standard brand and trade names through ad- 
dition to the Act of the Taft Amendment.!2 However the Court did set 
out the instances where new standards could be established within the 
provisions of the Act as amended in the case of Thomas Paper Stock Com- 


pany v. Porter.® 
RENT REGULATIONS 


The statutory authority for the issuance of regulations controlling rentals 
is set forth in Section 2(b) of the Act which provides in part as follows: 

. . the Administrator may by regulation or order establish such 
maximum rent or maximum rents for such accommodations as in his 
judgment will be generally fair and equitable . . . 

Under this authority OPA issued rent regulations for all metropolitan and 
industrial areas and for most other areas throughout the country where 
the housing situation became affected by defense activities. The regula- 
tions fell into two broad classifications, one which controlled the ordinary 
housing accommodations'* and the second which controlled hotels and 
rooming houses.1° 

Like price regulations, the rent regulations set the ceilings as the equiva- 
lent of the rental charged in a base period.'® The regulations prohibited 
the state courts from evicting tenants without the prior authorization of 
OPA pursuant to the regulation.’* Provisions for adjusting rentals up as 





* Maximum Price Regulation No. 421, 8 Fep. Rec. 9388 (1943). 

* Maximum Price Regulation No. 439, 8 Fep. Rec. 10267 (1943). 

* Restaurant Maximum Price Regulation No. 2, 9 Fep. Rec. 7263 (1944). 

* See note 2 supra, the GMPR § 13(c) exempts manufacturers covered by that regula- 
tion from filing ceiling prices. 

“Maximum Price Regulation No. 355, 8 Fep. Rec. 4423 (1943). 

*EP.C.A. § 2(j), added by § 5(a) of Pub. L. 151, 78th Cong., Ist Sess. (1943), 57 
Stat. 566. 

326 U.S. 884 (1946). 

“Rent Regulation for Housing, 8 Fep. Rec. 7322 (1943). 

™ Rent Regulation for Hotels and Rooming Houses, 8 Fev. Rec. 7334 (1943). 

* Rent Regulation for Housing, § 4. 

* Rent Regulation for Housing, § 6, 
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well as down were set out in detail.'* These regulations likewise contained 
posting and registration requirements.’® 

In instances where a landlord failed to recognize the necessity of com- 
plying with the rent control regulations and sought eviction of a tenant 
in the state courts, the Administrator was upheld in his efforts to obtain 
an order in the federal court enjoining the eviction in the state court.” 
In Porter v. Dicken*' this position was affirmed and in answer to the 
argument that Section 265 of the Judicial Code was being impaired, the 
court said: 

. . . that Section 205 of the Price Control Act which authorizes the 
Price Administrator to seek injunctive reliefs in appropriate courts 
including federal district courts, is an implied legislative amendment 
to Section 265, (of the Judicial Code), creating an exception to its 
broad prohibition. This is true because Section 205 authorizes the 
Price Administrator to bring injunctive proceedings to enforce the 
Act in either state or federal courts, and this authority is broad enough 
to justify an injunction to restrain the state court evictions . . . Since 
the provisions of the Price Control Act, enacted long after Section 265, 
do not compel the Administrator to go into the state courts but 
leave him free to seek relief in the federal courts, he was not barred 
by Section 265 from seeking an injunction to restrain an unlawful 
eviction. 


RATIONING REGULATIONS 


In rationing scarce commodities the government was required to either 
divide the available supply equally among all the people—per capita ra- 
tioning—or to give each according to his or the community’s need— 
differential rationing. From an administrative standpoint differential ra- 
tioning is difficult since it requires an individual determination of need. 
Automobile” rationing was, by necessity, differential rationing. The sup- 
ply of butter and sugar,?* however, was for all practical purposes, divided 


among consumers on a per capita basis. 

Gasoline rationing** combined both methods of rationing in one pro- 
gram. Everyone was given an equal “basic” ration sufficient to meet the 
needs of most drivers, and those who met certain qualifications were grant- 
ed a supplemental ration. 

For details of the original regulations rationing tires and automobiles 





*® Rent Regulation for Housing, § 5. 

Rent Regulation for Housing, § 7. 

* Porter v. Lee, —U.S.—, 66 Sup. Ct. 1096 (1946). 
*_U.S.—, 66 Sup. Ct. 1094 (1946). 

* Ration Order No. 2, 7 Fev. Rec. 667 (1942). 

% Second Revised Ration Order No. 3, 9 Fep. Rec. (1944). 
* Ration Order 5C, 7 Fep. Rec. 9135 (1942). 
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reference is made to the First Quarterly Report of OPA issued April 30, 
1942. 


ENFORCEMENT 


The basic statutory authority for enforcement of the price and rent regu- 
lations is Section 205 of the Price Control Act. Enforcement of the ra- 
tioning regulations is authorized by Section 2(a)(6) of the Second War 
Powers Act. Under both statutes criminal penalties could be imposed and 
civil injunctions and compliance orders could be secured. But in addi- 
tion thereto under the Price Control Act, treble damages could be re- 
covered from the seller? and the seller’s license to do business might be 
suspended.”® 

Jurisdiction to enforce civil actions was conferred on the federal courts 
only, under the Second War Powers Act.?7 But under the Price Control 


Act, the state and territorial courts were given concurrent jurisdiction”® 
29 
n. 


with one unimportant exceptio 

Noteworthy in the way of cooperation on the part of State government 
with the Federal government, is the Wisconsin State “Anti-Black Market 
Act,”8° passed in 1943. As a declaration of policy the statute declares 


that: 

The State of Wisconsin recognizes that the proper allocation of any 
commodity needed for the defense of the United States or for civilian 
supply is necessary for the effective prosecution of the war, and is in 
the interest of national defense and security. It is hereby declared to 
be the policy of this state to aid the federal government in assuring 
fair dealing in the supply of any rationed commodity by prohibiting 
black market transactions therein. 

Teeth were put into this declaration by providing for fines up to $250.00 
or imprisonment ranging up to 90 days upon conviction of certain rationing 
violations. 

This unified effort extended into municipalities as in the instance of a 
resolution passed by the City Council of Milwaukee, Wisconsin in May, 
1943, which directed the health and police departments and the city at- 
torney and city sealer to cooperate with the Office of Price Administration. 

Laws similar to the Wisconsin “Anti-Black Market Act” were also en- 
acted in New York, Rhode Island and California. 





*EP.C.A. § 205(e). 

*E.P.C.A. § 205(£) (2). 

56 Star. 176 (1942) 50 U.S.C. § 631 (Supp. 1946). 

*E.P.C.A. § 205(c). 

*E.P.C.A. § 205(f)(2). (A proceeding for the suspension of a license could be 
brought in a district court if the licensee did business in more than one state, or if his 
gross sales exceeded $100,000 per annum.) 

” Wis. Stats. (1945) § 22.15. 
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INVESTIGATIONS, REcorRDs AND REportTs 


To make effective the various regulations and orders, the Administra- 
tor was given broad authority under Section 202 of the Act to make studies 
and investigations, conduct hearings, require reports from persons under 
regulation, administer oaths and to subpoena persons and records. 

When the Administrator applied for an order of the court to the 
Northwest Poultry and Dairy Products Company to permit the inspection 
of certain records the U. S. District Court for Oregon refused permission. 
However, the Circuit Court of Appeals for the Ninth Circuit in reversing 
the lower court** emphasized the power of the Agency as follows: 

Congress created the Emergency Price Administration as the coun- 
try’s most powerful agency to prevent the increase in inflation in 
prices already commencing from the disturbance in our economy 
caused by the war in Europe . . . It is our view that today no federal 
administrator has a more important function in our national economy 
than the appellant . . . Unless the federal courts approach the judicial 
problems of enforcement of the Act with a clear vision of what are 
the destructive evils of price inflation, and with the intent not to 
weaken the Administrator’s hand in the legal exercise of the powers 
Congress has given him, the beneficent purpose of the legislation will 
be frustrated. 

The full extent of this power of the Administrator was emphasized in 
Bowles v. Shawano National Bank®? wherein the court affirmed the Ad- 
ministrator’s right to subpoena a bank’s records of its depositors who were 
under investigation. The Court declared: 

The Administrator, ex necessitate, needs investigatory powers both 
to promulgate rational orders and regulations, and to apprehend viola- 
tions thereof. He cannot intelligently make charges without know- 
ing facts to substantiate them. The accused would vigorously and 
justly protest against unfounded charges. How is the Administrator 
to unearth such violations or to confirm information given him by 
aggrieved persons or alert loyal citizens? By investigation and check- 
ing, of course. The statute granting him powers is inclusive and all 
embracive when it comes to investigation. 

In view of this power of the Administrator, Section 202 (g) of the Act 
contained a provision for immunity from self-incrimination. Section 202 
(i) provided that, “Any person subpoenaed under this section shall have 
the right to make a record of his testimony and to be represented by coun- 
sel.” Bowles v. Northwest Poultry & Datry Products Co., also holds that 
the constitutional provision against self-incrimination does not apply to a 


corporation. 





™ Bowles v. Northwest Poultry & Dairy Products Co., 153 F.(2d) 32 (C.C.A. 9th, 


1946). 
151 F.(2d) 749 (C.C.A. 7th, 1945). 





FIGHT AGAINST INFLATION 


INJUNCTIONS 


The most widely used sanction by the government was that of the in- 

junctive remedy. Section 205(a) of the Price Control Act provided that: 
Whenever in the judgment of the Administrator any person has en- 
gaged or is about to engage in any acts or practices which constitute 
or will constitute a violation of any provision of Section 4 of this Act, 
he may make application to the appropriate court for an order enjoin- 
ing such acts or practices, or for an order enforcing compliance with 
such provision, and upon a showing by the Administrator that such 
person has engaged or is about to engage in any such acts or practices 

a permanent or temporary injunction, restraining order, or other order 

shall be granted without bond. 

The principal advantage to the government was that relief was granted 
almost immediately; thus threatened or actual inflationary practices or 
rationing violations** were stopped forthwith. Being authorized by statute 
there was no need to show irreparable injury; it was sufficient if the 
statutory conditions were satisfied.*4 This gave the government a wider 
latitude in securing equitable relief than it had ever possessed theretofore. 

Initially OPA insisted upon obtaining injunctions on mere proof that 
the defendant had, prior thereto, violated the Act. The early decisions in- 
dicated considerable support for OPA’s position;** but there was likewise 
considerable doubt about the right thus freely asserted by the govern- 
ment.*® Finally the question reached the Supreme Court and early in 
1944 in Hecht Company v. Bowles,** the Court decided that Congress 
could not have intended to take away from the courts their historical dis- 
cretion as to whether an injunction should be granted. The court con- 
cluded that Section 205 (a) did not require the court to issue an injunc- 
tion merely because the Administrator asked for it. 

Although the Hecht case reaffirmed an old principle in equity, i.e., the 
right of the court to exercise discretion when asked to grant equity relief, 
the Supreme Court went out of its way to warn against administering Sec- 
tion 205(a) grudgingly and to exercise the discretion “in light of the large 
objectives of the Act”. Consequently, instead of acting as a stumbling 
block to the enforcement program, the case served as an impetus to a 
further avalanche of injunction cases. In 1945 over 33,000 such suits were 
instituted.3* 





*Injunctive suits to restrain violations of the rationing regulations were brought under 
the provisions of § 2(a)(6) of the Second War Powers Act. 

“Henderson v. Burd, 133 F.(2d) 515 (C.C.A. 2d, 1943). 

* Bowles v. California Scrap Iron Corp., 53 F. Supp. 40 (N.D. Calif. 1943). 

* Brown v. Southwest Hotels, 50 F. Supp. 147 (E.D. Ark. 1943). 

* 321 U.S. 321 (1944). 

"17th Orrice oF Price ADMINISTRATION QuARTERLY REPoRrT 104 (1946). 
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Thereafter, however, the courts began to look behind the moving papers 
to ascertain whether the issuance of an injunction would insure better 
compliance. Among the factors the courts considered were the percentage 
of violations to the defendant’s total business;®® defendant’s attitude; 
defendant’s prior record;*' defendant’s knowledge of regulations;** good 
faith actions.** 

But generally speaking the courts continued to issue the injunctions 
upon evidence merely sufficient to make out a prima facie case. De- 
fenses, such as triviality,#° and the discontinuance of the alleged illegal 
activity,*® were held unavailing. 

A broader latitude was given to the meaning of injunctive relief when 
suits requesting an order for the recovery and restitution of illegal rents 
were instituted by the agency under Sec. 205(a) of the Act. The Supreme 
Court approved such an order on either of two theories in Porter v. War- 
ner Holding Co:** 

“(1) It may be considered as an equitable adjunct to an injunction 
decree. Nothing is more clearly a part of the subject matter of a suit 
for an injunction than the recovery of that which has been illegally 
acquired and which has given rise to the necessity for injunctive re- 
lief . . . (2) It may be considered as an order appropriate and neces- 
sary to enforce compliance with the Act. Sec. 205(a) anticipates 
orders of that character, although it makes no attempt to catalogue the 
infinite forms and variations which such orders might take. The 
problem of formulating these orders has been left to the judicial 
process of adopting appropriate equitable remedies to specific situa- 
GP .<." 


CRIMINAL CONTEMPT PROCEEDINGS 


The importance to the government in its enforcement program in se- 
curing injunctive relief is obvious. But the danger to a defendant, against 
whom an injunction has been entered, and who thereafter violates it, is 
not as generally understood. 

Thus in Bowles v. Davidson,*® the Wisconsin Supreme Court sustained 
a Milwaukee Circuit Court judgment finding the defendant guilty of con- 
tempt of court, the contempt consisting of a violation of a temporary order 





® Bowles v. C. S. Smith Metropolitan Market Co., 59 F. Supp. 895 (S.D. Calif. 1945). 
“ Brown v. Southwest Hotels, Inc., 50 F. Supp. 147 (E.D. Ark. 1943). 

“ Bowles v. Simon, 145 F.(2d) 334. (C.C.A. 7th, 1944). 

*? Brown v. Barnett-Gerstein Co., 2 Opinions and Decisions (OPA) 2056. 

* Bowles v. Monks, 2 Opinions and Decisions (OPA) 5129. 

“* Bowles v. Montgomery Ward & Co., 143 F.(2d) 38 (C.C.A. 7th, 1944). 

* Bowles v. Hurvitz, 58 F. Supp. 1(W.D.N.Y. 1944). 

“Bowles v. Biberman Bros. (C.C.A. 3rd); 3 Opinions and Decisions (OPA) 2291. 
“ Porter v. Warner Holding Co., —U.S.—, 66 Sup. Ct. 1086 (1946). 

8246 Wis. 242, 16 N.W. (2d) 802 (1944). 
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restraining the defendant from selling domestic distilled spirits above the 


ceiling prices. 
In the Wisconsin case a money fine was assessed, but it might have 


been a jail sentence. Such a penalty was imposed by Judge F. Ryan Duffy 
in Brown v. Becker, an unreported case decided in March, 1943, in the 
United States District Court for the Eastern District of Wisconsin. 


TREBLE DAMAGES 


One of the unusual, though not unique, sanctions under price control 
was the right of the government in all instances and of the consumer in 
certain instances, to recover treble the amount of the overcharge.*® This 
sanction was second only to the injunctive remedy in the number of cases 
instituted. Although a civil remedy, the amount collected was frequently 
referred to by sellers and by newspapers as “fines”, with the inference 
that it was the result of a criminal action. 

Section 205(e) of the Price Control Act provided that any buyer of a 
“commodity for use or consumption other than in the course of trade or 
business may, within one year from the date of the occurrence of the vi- 
olation . . . bring an action against the seller on account of the overcharge”. 
In addition to attorney’s fees and costs, the statute provided that the buyer 
could recover, at the discretion of the court, either three times the over- 
charge or an amount not less than $25.00 nor more than $50.00, whichever 
was the larger. If, however, the court was satisfied that the violation “was 
neither wilful nor the result of failure to take practicable precautions” 
against the occurrence of the violation, the recovery was limited to the 
actual amount of the overcharge or $25.00, whichever was the greater. 

This section authorized the Price Administrator to institute the damage 
suit whenever the consumer failed to do so. Suit by the Administrator 
barred a suit by the buyer. But in addition, and this remedy was both 
productive and effective for the government, the Administrator was au- 
thorized to bring all other treble damage suits arising out of non-consum- 
er sales. This gave the Administrator the exclusive right to sue for all 
large sales, since the amounts involved in consumers’ actions were com- 
paratively nominal. 

Section 205(c) and Section 295(e) granted jurisdiction in treble-dam- 
age actions to any court of competent jurisdiction, either state or Federal. 

Although the phrase with respect to “trade or business” raised ques- 
tions in some of the cases, the distinction between consumers’ cases and 
Administrator’s exclusive cases was generally resolved on the basis that 





“EP.C.A. § 205(e). 
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the test was not whether the buyer was a consumer, but whether he was 
a consumer “in the course of trade or business”. If he was a consumer 
in the latter sense then the action was exclusively in the Administrator. 

A field in which the question assumed more than passing significance 
was with respect to farmers. The better reasoning on this question seemed 
to sustain the position that farming was a “trade or business” and there- 
fore the claim was exclusively in the Administrator.®4 


ConsuMER’s DaMacE Cases AFTER JUNE, 1944 


Prior to the amendment of June, 1944, the treble damage section au- 
thorized the consumer’s action for three times the overcharge or $50.00, 
whichever was the greater, without regard to the seller’s wilfullness or fail- 
ure to take practicable precautions against violations. The courts general- 
ly sustained OPA’s position that wilfullness and negligence were no ele- 
ments for consideration in cases brought under the section as originally 
enacted.°* The majority view was that the consumer was entitled to re- 
cover the full $50.00°% and the court could not assess less. 

After the June, 1944 amendment, the courts applied a variety of rules 
of thumb for assessing damages but the position of OPA was best stated 
by Judge F. Ryan Duffy in Bowles v. Krasno Brothers Glove-Mitten Co.,™ 


as follows: (p. 583) 


The word ‘wilful’ means knowingly and deliberately . . . It does not 
mean that such violations were with evil intent or purpose, but rather 
denotes conduct which is intentionally knowing or voluntary as dis- 
tinguished from accidental . . . By enacting the amendment of June 30, 
1944, apparently it was the intention of Congress to give the courts 
some small discretion to allow recovery only of the amount of the 
over-charge in cases when the violation was accidental. A situation 
such as here at bar where the defendant acts under a misapprehension 
as to the correct interpretation of the regulation is not covered by the 
narrow limits of this power. The wording of the statute places the 
burden on the defendant to prove not only that the violation was not 
wilful but also that it was not the result of failure to take practicable 
precautions against the occurrence of the violation. Clearly the de- 
fendant in the case at bar did nothing to change its sales practice or 
avoid what was, as stated hereinbefore, in fact a violation. Therefore 
the court has no discretion in the award of damages and must order 


treble damages. 





* Bowles v. Glick Brothers Lumber Co., 146 F.(2d) 566 (C.C.A. 9th, 1945); Bowles 
v. Seminole Rock & Sand Co., 145 F.(2d) 482 (C.C.A. 5th, 1944) re-versed on other 
grounds, 325 U.S. 410 (1945). 

"Speten v. Bowles, 146 F.(2d) 602 (C.C.A. 8th, 1945). 

®2 Bowles v. Indianapolis Glove Company, 150 F.(2d) 597 (C.C.A. 7th, 1945). 

58 Bowles v. American Stores, Inc., 139 F.(2d) 377 (App. D.C. 1943). 

™59 F. Supp. 581 (E.D. Wis. 1945). 
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Acts “done in good faith” . . . were not cause for liability under Section 
205(d) of the Act, but the Administrator limited “good faith acts” by 
definitions of the type appearing in Section 54 of Revised Procedural Regu- 
lation No. 1, 7 Fed. Reg. 8961 (1942). 

Compliance with the procedural regulations to show “good faith” was 
declared necessary by the Circuit Court of Appeals for the Tenth Circuit 
in Schreffler v. Bowles;*° the defense offered was that they acted in good 
faith on oral advice from an OPA official in Washington. The court an- 
swered that: 


The rule which requires requests for official interpretation to be in 
writing and requires that such interpretations must be given in writ- 
ing and must be signed by an authorized person lays down an orderly, 
reasonable procedure. Its purpose is to avoid just such controversy 
and claims as are asserted here . . . The appellants therefore could 
urge good faith as a defense only if they followed the law in obtain- 
ing the advice upon which they relied. This they failed to do. 


LicENSE SUSPENSIONS 


A drastic and seldom used sanction was the suspension of the seller’s 
license to do business. 

Section 205(f)(1) empowered the Administrator to require a license of 
every seller (with certain enumerated exceptions). The Administrator 
was not required to issue a separate license for each commodity or to each 
seller. He could and did do so by requiring and granting a license for all 
sales subject to price control.°® 

Under subdivision (f)(2) the Administrator was authorized to send a 
“warning notice” to any seller violating any provision of a price regula- 
tion. If the Administrator found that the seller had again violated the 
regulation he could petition “any State or Territorial court of competent 
jurisdiction, or a district court subject to the limitations hereinafter pro- 
vided, for an order suspending the license of such person for any period 
of not more than twelve months”. 

The statute then empowered the Court to suspend the violator’s license 
for not to exceed 12 months from selling the commodity in connection with 
which the violation occurred. 

Under the specific limitation of this section, only state courts had juris- 
diction of license suspension suits unless the defendant’s business exceeded 
$100,000.00 per annum and was conducted in more than one state. In the 
latter instances the Federal court had concurrent jurisdiction. 





* 153 F.(2d) 1(C.C.A. 10th, 1946). 
“Licensing Order No. 1, 8 Fep. Rec. 13240 (1943). 
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The exercise of the power of suspension by a state court is exemplified 
by the decision of Judge Gehrz in Bowles v. Smalley’s Incorporated." 


ADMINISTRATIVE RATION SUSPENSION HEARINGS 


The Second War Powers Act®® empowered the President to allocate any 
material upon any condition and to such extent as he deemed appropri- 
ate. This Act restated the power of allocation which had previously been 
granted to the President by the Priorities and Allocations Act.°® There- 
after, through several Executive Orders and other regulations, the au- 
thority of rationing of consumer commodities as distinguished from ma- 
terials, was delegated to the Office of Price Administration.®° 

The constitutionality of this delegation of power has been judicially 
sustained.*? 

Under the statute only two sanctions were specifically authorized for 
the enforcement of rationing regulations, i.e. criminal proceedings® and 
injunctive relief.6* Only the Federal courts had jurisdiction®* ‘and it 
early became obvious that the comparative inconsequentiality of the aver- 
age rationing violation would not justify formal civil or criminal pro- 
ceedings in the Federal courts. 

OPA thereupon created what purported to be a separate and independent 
body known as the Office of Administrative Hearings® with power to is- 
sue orders suspending a person from receiving, buying, selling or other- 
wise dealing in rationed commodities. 

The essence of the system of administrative hearings was the right to 
withhold rationed commodities. This right was speedily challenged by a 
Washington, D. C. fuel oil dealer®*® whom, OPA claimed, had secured fuel 
oil from its supplier without surrendering any ration coupons arid had 
otherwise violated the fuel oil rationing regulation. 

Upon finding the allegations to be true, the Hearing Commissioner is- 





572 Opinions and Decisions (OPA) 2028, Milwaukee Circuit Court (May 29, 1944). 
856 Srar. 178, 50 U.S.C. (Appendix) §§ 631-645a (Supp. 1942). 
554 Star. 676; (1940), amended by Pub. L. No. 89, 77th Cong., Ist Sess., 55 Svar. 
236 (1941). 
© Executive Order 8875, 6 Fep. Rec. 4483 (1941); 
OPM Reg. No. 3, 6 Fev. Rec. 4865 (1941); 
Executive Order 9040, 7 Fep. Rec. 527 (1942); 
WPB Directive No. 1, 7 Fep. Rec. 562 (1942); 
Executive Order 9125, 7 Fep. Rec. 2719 (1942); 
WPB Suppl. Directive 1-H, 7 Fep. Rec. 3478 (1942). . 
@ United States v. Randall, 140 F.(2d) 70 (C.C.A. 2d, 1944). 
*2 Second War Powers Act. § 2(a)(5). 
Second War Powers Act. § 2(a)(6). 
% Second War Powers Act. § 2(a) (6). 
® General Order No. 48, 8 Fep. Rec. 1771 (1943). 
1. P. Steuart & Bros., Inc. v. Bowles, 140 F.(2d) 703 (App. D.C. 1944). 
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sued a suspension order which, among other provisions, prohibited the 
defendant from receiving fuel oil for resale for a period of approximately 
one year. The order was issued after notice and hearings as provided in 
the applicable regulations.®* 

The dealer then sought to enjoin the enforcement of the order and a 
temporary restraining order was issued by the District Court for the Dis- 
trict of Columbia. OPA then moved for summary judgment upon which 
motion the complaint was dismissed. On appeal to the Circuit Court of 
Appeals the judgment was affirmed.®* 

Thereupon, certiorari being granted, the case was heard and decided by 
the Supreme Court in Steuart Bro., Inc. v. Bowles;®® the opinion by Mr. 
Justice Douglas not only supported the government’s position with re- 
spect to the right to withhold rations, but outlines the basic principles 
upon which the whole rationing system rested. 

The defendant urged that the authority to “allocate” materials did not 
include the power to issue suspension orders, because suspension orders 
are penalties for which the statute had made no provision. The defendant 
contended, therefore, that when violations of the regulations are used as 
the basis for withholding rationed materials, enforcement sanctions are 
created by administrative fiat contrary to the Act and contrary to constitu- 
tional requirements. 

The Court, after discussing the problem of allocating scarce materials 
in war time, finds that what the suspension order sought to accomplish was 
to protect the distribution system and not to punish the violator. The Court 
found that the findings sustained “the conclusion that in restricting peti- 
tioner’s quota the Office of Price Administration was doing no more than 
protecting a community against” an “inequitable, unfair, and inefficient” 
method of distribution. “If the power to ‘allocate’ did not embrace that 
power it would be feeble power indeed.” 

A finer point was raised in La Porte et al v. Bitker et al; this was an 
appeal from a well reasoned decision by Judge F. Dyan Duffy in the East- 
ern District of Wisconsin. The defendant contended the suspension order 
was improper because the Hearing Commissioner, who issued the order 
had not conducted the hearing, seen the witnesses, or heard the evidence, 
and that the power to hear the case could not be delegated to an agent. 





™ General Order No. 46, 8 Fep. Rec. 1771 (1943). 
Procedural Regulation No. 4, 8 Fep. Rec. 1744 (1943) has now been superseded by 
— Procedural Regulation No. 4, 9 Fep. Rec. 2558 (1944), hereinafter cited Rev. 
R. 4. 
“L. P. Steuart & Bros., Inc. v. Bowles, 140 F.(2d) 703 (App. D.C. 1944). 
“LL. P. Steuart & Bros., Inc. v. Bowles, 322 U.S. 398 (1944). 
145 F. (2) 445 (C.C.A. 7th, 1944). 
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The Court held that the administrative officer may authorize a subordin- 
ate to take evidence and otherwise conduct the hearing. 

Frequently and bitterly assaulted both in and out of the Halls of Con- 
gress, the system of Administrative Hearings and Suspensions became an 
effective and common instrument for enforcing the ration regulations, A 
part of the debate over its propriety and legality was carried on in the 
columns of the American Bar Association Journal. Dean Emeritus of 
Harvard Law School, Roscoe Pound, expressed himself with considerable 
passion as opposed to the whole scheme"! while Richard H. Field, then 
General Counsel for OPA sought to answer the criticism.” 

Despite the heat generated by the arguments, it did appear as though 
OPA had at that time more closely attained the reforms recommended by 
the Attorney General’s Committee on Administrative Procedure than any 
other federal agency. For an interesting discussion on this subject see the 
article entitled, “The Office of Administrative Hearings”, by Arthur L. 
Brown, who was the Chief Hearing Commissioner, in 29 Cornell Law 
Quarterly 461. Although the Supreme Court in the Steuart case had ap 
proved the suspension procedure, it continued to be subject to attack. As 
an example thereof see Boston University Law Review, (June, 1945) “Ad- 


ministrative Agency in Action”. 


CRIMINAL SANCTIONS 


Both the Price Control Act** and the War Powers Act" contained 
criminal sanctions. Although OPA could prosecute any civil action in 
the name of the Administrator, no authority existed whereby OPA could 
handle criminal proceedings directly; that sanction could be exercised 
only by the Department of Justice through the local United States At 


torneys. 

In some districts the United States Attorneys appointed OPA enforce- 
ment attorneys as special assistants, limiting those special assistants to the 
handling of OPA violations. In other districts the United States Attorneys 
maintained a wholly independent position from the OPA, insisting that 
only his regular staff handle OPA prosecutions. The practical result was 
that in some Federal court districts, the criminal prosecution of violators 
was more active than in other districts. 

More significant, however, was the fact that most criminal charges were 
against counterfeiters of ration currency and violators of other ration regu- 


™ A.B.A.J., March, 1944. 
™AB.AJ., July, 1944. 
™ § 205(b). 

™ § 301(2)(a)(5). 
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lations. Comparatively few criminal cases were pressed against violators 
of price regulations. 

OPA sought to use the phrase “black market” as descriptive of any 
transaction in violation of OPA regulations, whether by reason of over- 
charges or because of failure to surrender the proper ration currency in 
exchange for restricted commodities. 

The economic effect of a deliberate over-ceiling sale was the same wheth- 
er it was made in the store of the town’s most reputable butcher during 
regular working hours or made by the butcher’s employee out of his own 
home at night. But the public drew a distinction between the transaction 
if carried out in the daylight and the same act if made behind closed 
doors at night. Undoubtedly this public reaction effected the attitude of 
the prosecuting attorneys, with the result that comparatively few criminal 
prosecutions were instituted, and those few primarily dealt with counter- 
feiting, stealing or selling ration currency. 

Courts were wary of sustaining criminal prosecution for the violation of 
a provision of a regulation unless the prohibition of the act alleged as 
wrongful, was set out with adequate definiteness in the regulation. In 
M. Kraus & Bros., Inc. v. United States of America,” the Court warned 
that: 

. .. the Administrator’s provisions must be explicit and unambigu- 
ous in order to sustain a criminal prosecution; they must adequately 
inform those who are subject to their terms what conduct will be 
considered evasive so as to bring the criminal penalties of the Act 
into operation. 

In this case the court also placed limits on the use by the Administrator 
of his own interpretations when it said: 

Not even the Administrator’s interpretations of his own regulations 
can cure an omission or add certainty and definiteness to otherwise 
vague language. The prohibited conduct must, for criminal purposes, 
be set forth with clarity in the regulations and orders which he is 
authorized by Congress to promulgate under the Act. 


CONSTITUTIONALITY 


There are those who may credit the war atmosphere for the apparent 
liberal rulings of the Supreme Court in upholding price control. But in a 
naturalization case decided in 1930,* when the war could not be charged 
with affecting the decision, the Court indicated what could be done dur- 
ing periods of national emergency. The Court then said: 


From its very nature, the war power, when necessity calls for its 





*—US.—, 66 Sup. Ct. 705 (1946). 
™ United States v. MacIntosh, 283 U.S. 605 (1930). 
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exercise, tolerates no qualifications or limitations, unless found in the 
constitution or in applicable principles of international law. In the 
words of John Quincy Adams, “This power is tremendous; it is strict- 
ly constitutional; but it breaks down every barrier so anxiously erected 
for the protection of liberty, property and of life’. To the end that 
war may not result in defeat, freedom of speech may, by Act of Con- 
gress, be curtailed or denied so that the morale of the people and the 
spirit of the army may not be broken by seditious utterances; freedom 
of the press curtailed to preserve our military plans and movements 
from the knowledge of the enemy; deserters and spies put to death 
without indictment or trial by jury; ships and supplies requisitioned; 
property of alien enemies, theretofore under the protection of the Con- 
stitution, seized without process and converted to the public use with- 
out compensation and without due process of law in the ordinary 
sense of that term; prices of food and other necessities of life fixed or 
regulated; railways taken over and operated by the government; and 
other drastic powers, wholly inadmissable in time of peace, exercised 
to meet the emergencies of war. (Italics supplied.) 


CoNSTITUTIONALITY IN CRIMINAL CASES 


Although not the first case to reach the Supreme Court, the leading 
case on the constitutionality of the Act is Yakus v. United States," decided 
in 1944, two years after the passage of the Act. The case arose out of a 
criminal prosecution against wholesale meat dealers for price over-charges. 
The defendants were convicted by the United States District Court fot 
Massachusetts, for the willful sale of wholesale cuts of beef at prices in 
excess of the Maximum prices prescribed by the applicable regulation. 

The specific questions presented to the court were: (1) Whether the 
Act involved an unconstitutional delegation of Congressional legislative 
power to the Price Administrator; (2) Whether the establishment of the 
Emergency Court of Appeals precluded the trial court from considering 
the validity of the applicable remedy; (3) Whether the statutory procedure 
for administrative and judicial review met the demands of due process; 
and (4) Whether, if the validity of the regulation may not be considered 
as a defense by the trial court, it does not contravene the Sixth Amend- 
ment, or work an unconstitutional legislative interference with the judicial 

















power. 

As to the claimed unauthorized delegation of legislative power, the court 
found that Congress had constitutional authority to prescribe commodity 
prices as a war measure. It found that the objective was well defined, that 
the Act provided sufficient standards to be observed, and that the fact that 
the Administrator must exercise judgment is no objection. 











™ 321 U.S. 414 (1944). 
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As to whether the Administrative and judicial review sections of the Act 
precluded a trial court, in a criminal prosecution, from passing on the 
validity of the regulation which he is charged with violating, the Court 
said yes. It referred to its earlier decision in Lockerty v. Phillips;*® it had 
there held that the Emergency Court of Appeals had exclusive equity 
jurisdiction in a civil case to restrain enforcement of price regulations and 
concluded that the same considerations required the same conclusion in a 
criminal prosecution. In reaching this conclusion, the court considered 
the legislative intent behind the act and referred to the report of the Sen- 
ate Committee on Commerce and Banking. The Court said, (pp. 430- 
431): 

Congress, in thus authorizing consideration by the District Court of 
the validity of the Act alone, gave clear indication that the validity of 
the Administrator’s regulations or orders should not be subject to at- 
tack in criminal prosecution for their violation, at least before their 
invalidity had been adjudicated by recourse to the protest procedure 
prescribed by the Statute. 

As to whether the deprivation of the right to attack a regulation in the 
trial amounted to a deprivation of due process of law under the Fifth 
Amendment, the Court held that no such deprivation exists where the 
seller was not forced to sell and where an expeditious means of testing the 
validity of the regulation, without first violating it, is provided for in the 
statute. 

As to the last objection that the Act contained an unconstitutional legis- 
lative interference with the judicial power, the Court pointed out that 
there is no constitutional requirement that the test of the validity of a 
regulation must be made in one tribunal rather than in another, so long 
as there is an opportunity to be heard and a provision for judicial review. 


CONSTITUTIONALITY OF RENT CONTROL 


Although the fundamental questions appear no different, nevertheless, 
the rent control feature of the Act was separately attacked on constitution- 
al, and other grounds, in a decision handed down at the same time as the 
Yakus case. The leading case on rent control is Bowles v. Willingham.™ 
The case arose through a suit instituted by the landlord in a Georgia state 
court to restrain the Administrator from issuing certain rent control orders. 
The state court issued a temporary injunction. The Adm#fistrator then 
sued in the United States District Court to restrain the appellee, Mrs. 
Willingham, from violating the Act and from fufthgr prosecuting the 
state proceedings. 





"319 US. 182 (1943). @é 
"321 US, 503 (1944), 
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On the principal question of the constitutionality of the delegation of 
legislative authority, whereby the Administrator actually determined what 
rents were proper, the Supreme Court, following its decision on the same 
day in the Yakus case, sustained the Act as to rentals upon the same 
grounds that commodity prices were sustained. The court held the statu- 
tory criteria were sufficiently specific so as to satisfy the constitutional 
tests. 

As to the objection that the Administrator may fix rentals which are 
“generally fair and equitable” rather than fair and equitable to a particular 
landlord, the Court held that price-fixing is not invalid merely because it 
is on a class rather than an individual basis. The Court said, (p. 518:) 


A member of a class which is regulated may suffer economic loss 
not shared by others. His property may lose utility and depreciate in 
value as a consequence of regulation. But that has never been a bar- 


rier to the exercise of the police power. 


The court also held that due process requirements were met by the 
statutory provisions for judicial review. The Court said that constitution- 
al limitations safeguarding essential liberties are not removed in war- 
time, but where judicial review is provided, the requirements of due proc- 
ess in an emergency are satisfied. 

Congress was dealing here with conditions created by activities re- 
sulting from a great war effort. Yakus vs. United States, supra. A na- 
tion which can demand the lives of its men and women in the waging 
of that war is under no constitutional necessity of providing a system 
of price control on the domestic front which will assure each land- 
lord a ‘fair return’ on his property. (p. 519) 


ExcLusivE JURISDICTION 


Although not an unusual form of judicial review, nevertheless one that 
has caused considerable discussion and some sharp and bitter attacks, 
was the exclusive jurisdiction granted to the specially created court to re- 
view attacks upon regulations and orders of the Administrator (Section 
204). Not only was the Emergency Court of Appeals granted exclusive 
jurisdiction to consider the validity of any regulation, but all other courts, 
Federal or State, were prohibited from enjoining, even temporarily, the 
enforcement of any regulation or order. Likewise, the Emergency Court 
of Appeals was prohibited from issuing a temporary restraining order. 


The constitutionality of this exclusive jurisdiction was considered by 
the Supreme Court in Lockerty v. Phillips.8° This was the first OPA case 





™ 319 US. 182 (1943). 
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to reach the Court.*! It was decided in 1943, about a year after the pas- 
sage of the Act. The suit was instituted by a group of wholesale meat 
dealers in New Jersey to restrain the United States District Attorney from 
proceeding with certain criminal suits against them for violation of OPA 
ceilings. The alleged violators claimed the regulation was invalid. 

The Supreme Court sustained the exclusive jurisdiction provision, hold- 
ing that the Congressional power to establish inferior courts includes the 
power of investing them with limited, concurrent or exclusive jurisdiction. 


The Court said (p. 187): 

By this statute Congress has seen fit to confer on the Emergency 
Court (and on the Supreme Court upon review of Decisions of the 
Emergency Court) equity jurisdiction to restrain the enforcement of 
price orders under the Emergency Price Control Act. At the same 
time it has withdrawn that jurisdiction from every other federal 
and state court. There is nothing in the Constitution which requires 
Congress to confer equity jurisdiction on any particular court. All 
federal courts, other than the Supreme Court, derive their jurisdiction 
wholly from the exercise of the authority to ‘ordain and establish’ in- 
ferior courts, conferred on Congress by Const. Arr. III, Section. 1. 
Art. III left Congress free to establish inferior federal courts or not as 
it thought appropriate. It could have declined to create any such courts, 
leaving suitors to the remedies afforded by state courts, with such ap- 
pellate review by this Court as Congress might prescribe. Kline v. 
Burke Construction Co., 260 U.S. 226, 234, and cases cited: Mclantire v. 
Wood, 7 Cranch 504, 506. The Congressional power to ordain and 
establish inferior courts includes the power ‘of investing them with 
jurisdiction either limited, concurrent or exclusive, and of withholding 
jurisdiction from them in the exact degrees and character which to 
Congress may seem proper for the public good’. Cary v. Curtis, 3 
How. 236, 245. 

Again in Bowles v. Seminole Rock Company,** the court said, (p. 418): 


We do not, of course, reach any question here as to the constitution- 
ality or statutory validity of the regulation as we have construed it, mat- 
ters that must in the first instance be presented to the Emergency 
Court of Appeals. Lockerty v. Phillips, 319 U.S. 182; Yakus v. United 
States, 321 U.S. 414, 427-431. Nor are we here concerned with any pos- 
sible hardship that the enforcement of the 60 cent price ceiling may 
impose on respondent. Adequate avenues for relief from hardship 
are open to respondent through the provisions of Section 2(c) of the 
Act and Section 1499.161 of the regulation. 





"This problem of exclusive jurisdiction has been considered by the courts of last 
resort of at least five states: Kittrell v. Hatter, 243 Ala. 472, 10 So. (2d) 827 (1942); 
Regan v. Kroger Grocery and Baking Co., 386 Ill. 284, 54 N.E. (2d) 210 (1944); 
Ritchie v. Johnson, 158 Kan. 103, 144 P.(2d) 925 (1944); Schaffer v. Leimberg, 318 
Mass. 396, 62 N.E. (2d) 193 (1945); Desper v. Warner Holding Co., —Minn.— 19 
N.W. (2d) 62 (1945). 

™ 325 U. S. 410 (1945). 
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Just1FICcATION For Exc.usivE JURISDICTION 


Because of the considerable heat generated by observance of the ex- 
clusive jurisdiction provision of the statute, it might be well to summarize 
the reasons OPA asserted in demanding the retention of this provision 
when it was under attack in Congress on numerous occasions. 

Price control was an emergency matter. It was designed to provide a 
means of averting the national tragedy of inflation. OPA insisted that in- 
flation was a nation-wide phenomenon, and no respector of state lines or 
of the boundaries of the more than ninety federal judicial districts. It 
urged that the economic conditions giving rise to inflation remained static 
while litigation proceeded through the numerous district courts, the 
various circuit courts of appeals, and the United States Supreme Court. 

OPA pointed out that if a federal district court had the power to set 
aside a price regulation, the commodities covered by it would be uncon- 
trolled in that district the moment the power was exercised. This would 
mean that buyers in one district would be free to acquire the commodity 
by bidding any price they chose. They would thus be able to outbid buy- 
ers in other judicial districts in which the court either had upheld the 
regulation or had had no occasion to pass upon it. For example,:if the Dis- 
trict Court for the Eastern District of Chicago had held the price regula- 
tion on turkeys invalid while the Eastern District of Wisconsin had up- 
held the regulation, the high prices which would result for turkeys in 
Chicago would be such as to drain the supply out of the Milwaukee area, 
where the commodity continued under control. 

To avoid the chaos which would arise from conflicting decisions and 
the injury that would be caused to persons elsewhere in the country when- 
ever one district held a regulation invalid, the Congress decided to center 


in a single court the power to pass upon the validity of the regulations. 
By this means, a regulation would be either valid or invalid for the coun- 


try as a whole. 


ADMINISTRATIVE REVIEW 


Although the attorney was barred from attacking in the federal, state 
and local courts, the validity of the regulations and orders issued pursuant 
to the Act,®* a clear method for testing the regulations and orders was 
set out in the Act itself. Section 204 (c) created the Emergency Court 
of Appeals, consisting of three or more judges of the United States Dis- 
trict Courts and Circuit Courts of Appeals and having the powers of a 
district court with respect to the jurisdiction conferred on it by the Act. 





“E.P.C.A. § 204(d). 
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The Court sat in Washington but was empowered to sit at any other 
place in the United States. 

The first step towards review occurred when a “protest” was made 
against some regulation or order.** The Administrator was required to 
act upon such protest within thirty days, by either granting or denying the 
same or noticing it for hearing. Procedural regulations set out the steps 
to take in reaching the proper tribunals.*° On request of the protestant 
the statute provided that he might have his protest considered by a Board 
of Review, which consisted of one or more officers of OPA designated by 
the Administrator.*® 

Any person aggrieved by the denial of his protest could, within thirty 
days after such denial, file a complaint with the Emergency Court of 
Appeals specifying his objections and praying that the regulation, order, 
or price schedule protested be enjoined or set aside in whole or in part.** 

Review of decisions of the Emergency Court of Appeals in the Supreme 
Court of the United States was secured by filing a petition for a writ of 
certiorari in the Supreme Court within thirty days after the entry by the 
Emergency Court of Appeals of a judgment or order, interlocutory or 
final.8* 

Appeals from lower courts to the Emergency Court of Appeals could 
be taken within thirty days after arraignment, or such additional time as 
the court would allow for good cause shown, in any criminal proceeding, 
and within five days after judgment in any civil or criminal proceeding, 
brought pursuant to Section 205 of the Act or Section 37 of the Criminal 
Code involving alleged violation of any provisions of any regulation, order 
or of any price schedule. The defendant could apply to the court in 
which the proceeding was pending for leave to file in the Emergency 
Court of Appeals a complaint against the Administrator setting forth ob- 
jections to the validity of any provision which the defendant was alleged 
to have violated or conspired to violate.*® 

Under the provisions of Section 204(e)(2) the United States District 





“E.P.C.A. § 203(a); The Emergency Price Control Act of 1942: Administrative Pro- 
cedure and Judicial Review, 1X Law anv Contemp. Pros. 60 (1942); Utah Junk Com- 
pany v. Porter, 90 L. ed. 796 (1946) stated that old sixty-day limitation period pre- 
scribed for protests was now removed and that the provision authorizing a protest 
against any provision of a price schedule “at any time” after its effective date, added by 
the Stabilization Act of June 30, 1944 (58 Star. 632, 638) could be applied retrospec- 
tively as to previous grievances. 

* OPA Procedural Regulation No. 1, 7 Fep. Rec. 8961 (1942), had details covering 
protest proceedings on prices; OPA Procedural Regulation No. 3, 8 Fep. Rec. 14811 
(1943), on rents. 

"EP.C.A. § 203(c). 

"E.P.C.A. § 204(a). 

“E.P.C.A. § 204(d); Parker v. Fleming, 91 L. Ed. 395 (1947), 

"EP.C.A. § 204(e)(1). 
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Court could grant a stay of proceedings while a case was before the 
Emergency Court of Appeals and it was also empowered to issue a tempo- 
rary injunction during the pendancy of the protest review.®° 


ADJUSTMENT Provisions oF REGULATIONS 


A petitioner for an adjustment of the ceiling price for an inidividual 
seller was guided by OPA’s Procedural Regulation No. 1.°! The adjust- 
ment could be granted only “if the applicable price regulation contains 
specific provision for the granting of an adjustment”.®? In the event the 
regulation did not have an adjustment provision another road open to the 
petitioner was to seek an amendment to the regulation.** However, he 
was cautioned that “a petition for amendment shall propose an amend- 
ment of general applicability . . . °°* This contrived to limit the number 
of amendment proposals. Failing in this the petitioner could resort to the 
protest proceedings as set out in Section 203 of the Act. 


Persons Coverep By THe Act 


Section 302(h) of the Act defines “person” as including not only in- 
dividuals, corporations and partnerships, but the “United States or any 
agency thereof, or any other government, or any of its political subdivisions, 


or any agency of any of the foregoing”. 

In Case v. Bowles,®® the State of Washington sought to defend against 
a charge of violating the regulation on lumber prices on the grounds that 
it was unconstitutional if applied to a sovereign state. The Supreme Court 
held that the State of Washington was subject to price control and said: 
(p. 402): 

It would frustrate this purpose for courts to read exemptions into 
the Act which Congress did not see fit to put into the language. Ex- 
cessive prices for rents or commodities charged by a State or its agen- 
cies would produce exactly the same conditions as would be produced 
were these prices charged by other persons. We, therefore, have no 
doubt that Congress intended the Act to apply generally to sales of 
commodities by states. 

In this case the constitutionality was attacked on the grounds of the 
Tenth Amendment. The court held that if there was a conflict between 
State and Federal law the latter governs, (p. 403): 





© Collins v. Porter, —U.S.—, 66 Sup. Ct. 893 (1946). 

"7 Fep. Rec. 8961 (1942). 

* Revised Procedural Regulation No. 1, 7 Fep. Rec. 8961 (1942), § 1(b). 
Id. § 20. 

™ Ibid. 

* 327 U.S. 92 (1945). 
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Where, as here, Congress has enacted legislation authorized by its 
granted powers, and where at the same time, a state has a conflicting 
law which but for the congressional Act would be valid, the Consti- 
tution marks the course for courts to follow. Article VI provides 
that ‘the Constitution and laws of the United States . . . made in 
pursuance thereof . . . shall be the supreme law of the land .. .’ 

This same doctrine was followed in Hulbert v. Twin Falls County.™® 
The Act was there held to apply to counties. 

In Dallas v. Bowles," the City of Dallas owned rental units for which 
it was charging over the maximum rent on the grounds that they were not 
subject to Federal rent regulations. The court said, (p. 467): 


It is settled that, under its plenary war powers, Congress may con- 
stitutionally protect the national economy from disastrous inflation by 
imposing price and rent controls. Yakus v. United States (1944), 321 
USS. 414, 64 S. Ct. 660; Bowles v. Willingham (1944), 321 U.S. 503, 
64 S. Ct. 641. Such controls are, or may reasonably be deemed by Con- 
gress to be, a vital necessity without regard to the identity of the sellers 
or landlords. If a state or municipality chooses to engage in selling 
commodities or renting dwelling houses, it must do so in subordina- 
tion to the war power of Congress to control prices and rents just as 
the State of California, in United States v. California (1936), 297 US. 
175, 56 S.Ct. 421, by engaging in interstate commerce by rail, sub- 
jected itself to the plenary powers of Congress over interstate com- 
merce. 


Commonitigs CoverepD By Tue Act 


Control was extended by the Act over all types of commodities, articles, 
products, materials and services with a few stated exceptions enumerated 
in Section 302.°° Because of these exceptions two major regulations were 
issued, one, Revised Supplementary Regulation No. 1,® excepting certain 
commodity transactions!’ from the General Maximum Price Regulation 
and by omission from other regulations, from all price conirol; the other, 
Revised Supplementary Regulation No. 111°! excepting certain services. 





* 327 U.S. 103 (1945). 

"152 F.(2d) 464 (U.S.E.C.A. 1945). 

“Exempt from the coverage of the Act were wages and salaries; professional fees, 
public utility rates; insurance rates; rates charged by person engaged in operating or 
publishing newspapers, periodicals, or magazines, or in operating radio broadcasting 
stations, motion picture or other theatre enterprises, or outdoor advertising facilities. In 
addition there were exempt materials furnished for publication by any press association 
or feature service. Included were services rendered otherwise than as an employee in 
connection with the processing, distribution, storage, installation, repair, cr negotiation of 
purchases or sales, of a commodity. 

“Fen. Rec. 4978 (1943). 

Examples of exceptions set out in Revised Supplementary Regulation No. 1, which 
were not specifically covered in other regulations include cattle warts, knotted oriental 
rugs and stamps and coins. 

7 Fev. Rec. 6426 (1942). 
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The Emergency Court of Appeals heard the issue of exemptions of pub- 
lic utilities from control in Davies Warehouse Co. v. Bowles? The 
Administrator contended that the exemption provision of the Act should 
be interpreted as “having uniform application to certain types of business- 
es, generally and traditionally regarded as public utilities, irrespective of 
variations of state or local law with respect to their characterization or 
legal obligations . . . The language of the Act contains no hint that Con- 
gress intended to make the scope of the Administrator's authority de- 
pendent upon the nonexistence of state rate control”. And that in addition 
warehouses did not fall under the scope of “public utilities”. 

The Court found that a warehouse was considered a public utility under 
the state law. The court held that Congress by the term “public utilities” 
meant those already regulated by some governmental or state agency as a 
public utility and that, (pp. 151-152): 

But as a matter of policy Congress may well have desired to avoid 
any conflict or occasions for conflict between federal agencies and 
state authority which are detrimental to good administration and to 
public acceptance of an emergency system of price control that might 
flounder if friction with public authorities be added to the difficulties 
of bringing private self-interest under control. Where Congress has 
not clearly indicated a purpose to precipitate conflict, we should be 
reluctant to do so by decision. In view of assurances to Congress that 
the evil would proceed only in a minor degree, if at all, from public 
utilities already under state price control, we think Congress did not 
intend, and certainly has given no clear indication that it did intend 
to supersede the power of a state regulatory commission, exercising 
comprehensive control over the prices of business appropriately classi- 
fied as a utility... 

To the Administrator’s contention that an interpretation must prevail 
as a matter of principle which will give the exemption a general and 
uniform operation in all states irrespective of local laws, the court an- 
swered, 

. .. in no case relied upon did we achieve a uniformity at the cost of 
establishing overlapping authority over the same subject matter in the 
state and in the Federal government. 


Don’t Buy ANOTHER Depression!?# 


It was obvious from the beginning of the fight against inflation, that 
the universal coverage of price and rationing restrictions required the full 
support of the program by sellers as well as by the general public. Re- 
gardless of the extent of an active enforcement program compliance could 





108 321 U.S. 144 (1944). 
1088 Took Magazine, Feb. 8, 1944. 
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not be attained without public support. This required public understand- 
ing. 

To acquaint retailers, wholesalers, manufacturers and the general pub- 
lic with the purpose, meaning, and mechanics of various regulations, 
OPA carried on extensive educational campaigns. This program included 
trade association meetings, releases to newspapers and the trade press, radio 
programs, distribution of literature, educational activities through forums, 
school programs, consumers’ groups, chambers of commerce, women’s or- 
ganizations of various kinds. Extensive information and explanatory ma- 
terial was prepared and used for these purposes. 

Many local communities planned and carried ovt their own programs 
for securing public understanding and support of OPA’s price and ra- 
tioning programs. In Milwaukee a community-wide citizens’ commit- 
tee was organized under the slogan of “Don’t Buy Another Depression” .1° 
The committee included the Governor of the State, the Mayor and the 
other Milwaukee public officials, leading citizens representing various 
branches of business and industry, labor, press and radio, schools and 
churches, civic organizations, women’s clubs, and every other substantial 
section of the community. 

Under the committee’s guidance Milwaukee experienced one full week 
of a barrage of educational and explanatory material. The program was 
opened with an inflation meal at which the prices on food rose so rapidly 
during the course of the dinner, that the guests were able to secure only a 
cup of coffee and a roil for the ten thousand phoney inflationary money 
bills that were distributed to all citizens. 

During the campaign the schools devoted special time as did some of 
the churches, to a discussion period on the fight against inflation. Employ- 
ers distributed the phoney money bills with the regular pay roll checks, and 
stores and banks likewise aided in distributing anti-inflationary literature. 
Huge billboards and numerous placards emphasizing the slogan blanketed 
the city. 

Retailers carried special ads and used unique window displays to aid 
the campaign. The newspapers publicized it extensively and the local as 
well as national broadcasting stations contributed to the publicity. The 
campaign ended with an inflation parade in which huge, blown-up figures 
represented the blown-up prices that might result from uncontrolled infla- 
tion,104 

The practical result of the campaign was best indicated by a special na- 
tional survey by OPA which established Milwaukee as the leading city 





"* Milwaukee Journal, March 1, 1944; Milwaukee Sentinel, March 11, 1944, 
Milwaukee Journal, March 19, 1944 to March 26, 1944, inclusive. 
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among all the country’s large cities for observance of price ceilings.1 An- 
other, though less extensive comparison, indicated a remarkable record of 
compliance of rationing regulations.'°* Milwaukee was thereafter awarded 
Look’s national plaque as the city which had carried on the most successful 
campaign against inflation.1°7 

Dip Price Controt Controi? 

It is impossible to use a dollar figure as a measure of whether or not 
price control succeeded. The prevention of inflation was not only im- 
portant in the conduct of the war itself but to the nation’s welfare after 
the war. Failure to have controlled prices could have so disrupted produc- 
tion as to have postponed the day of victory, thereby increasing the cost 
in lives. And after victory, inflation might have left our economy so dis- 
rupted and battered that economic chaos could have followed. These are 
thnigs which cannot be measured in dollars. 

But it is possible to indicate—and indicate only—in dollars the magni- 
tude of the savings which have been effected through stabilization, by 
using the price rises in World War I as a measuring stick. Obviously this 
cannot result in an actual, proveable figure. However, since the pressures 
upon prices in World War II were vastly greater than in the first World 
War, it is reasonable to suppose that prices would have risen far greater 
than in World War I. 

_ The total war expenditures in dollars from July 1, 1940 (when the “de- 
fense program” was inaugurated by Congressional action) to August 15, 
1945 (V-J Day) is estimated at 305 billion dollars. If prices had risen dur- 
ing that period as they had in World War I, the cost could have been 
420 billion dollars. This results in a projected saving of 115 billion dollars. 

Similarly, according to the Bureau of Labor Statistics and other govern- 
mental reports, 6 years after the outbreak of hostilities in Europe, the cost 
of living during World War I had risen 107.5%, as against 31% during 
the comparable 6 years in World War II. During the same period whole- 
sale prices had risen 148% above the pre-World War I level, while in this 
war wholesale prices had increased only 41%. 

OPA statisticians and economists have asserted that the real stabilization 
program did not become effective until the President’s “hold-the-line” or- 
der was issued in April, 1943. If that date were to be used as a starting 
point, the record to August 15, 1945, would be even more impressive. Dur- 
ing this period the rise in consumer’s prices was held to approximately 3% 
and wholesale prices to less than 2%. 

In either case the overall results were gratifying. Due in great measure 





6 Milwaukee Journal, May 17, 1944. 
1 Milwaukee Journal, April 9, 1944. 
* Look Magazine, May 16, 1944. 
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to the stability of prices and the predictability of costs that it provided, 
production during the war broke all records. On both the industrial and 
the farm fronts, production expanded almost five times as much as dur- 
ing World War I. Under this stability of prices and costs, the increased 


production brought an expansion of income to business, to workers, and 


to farmers.18 


Obviously, price control alone could not have brought about the re- 
markable results. The effect of the seven points of the national economic 
pragram to prevent inflation as outlined by the President in a special 
message to the Congress on April 27, 1942, must be considered. These in- 
cluded not only the stabilization of commodity prices, rents and farm 
prices and the rationing of essential and scarce commodities but included 
stabilization of wages and the draining off of excess profits and earnings 
through heavy taxation and an expanded war bond savings program. 

At this date, only a few months after price controls and all except sugar 
rationing had been terminated, it is not easy to assess the benefits or the 
damage to our economy resulting from such termination prior to the offi- 
cial end of the war. There are those who insist that the early death of OPA 
will result in a continuing turmoil between wages and prices; there are 
those who are equally confident that the impetus to industrial production 
resulting from de-control will bring a supply adequate to meet the demand, 
with prices levelling off as the supply increases. 

During the approximate year and a half after V-J Day prices have risen 
sharply. However, production of consumer goods, particularly soft goods, 
expanded so rapidly that as of the beginning of 1947 there appears an indi- 
cation that prices are levelling off. This is particularly true in those indus- 
tries where supply and demand are within reach of each other and the 
consumer requirement is no longer surging against supply with the same 
force demonstrated immediately after V-J Day. 

The economic stability and prosperity which we attain or fail to secure 
during the next few years will be a better indication of whether we re- 
moved price and rationing controls too soon or not. But, regardless of 
whether the controls were removed too soon or not soon enough after V-J 
Day, the results prior thereto would seem to justify the restrictions. In any 
event the numerous occasions and many points upon which OPA was at- 
tacked and judicially sustained, indicates that the drafters of the statute 
not only made great use of the history and experience under other and 
similar legislation, but exhibited remarkable foresight when preparing the 
original statutory authority for Congressional consideration.1° 





16th OPA Quarrerty Report (1945) pp. 1-4. 
™ Law anp Contemp. Pros., (1942), Duke University (Published shortly after the 


Act was enacted.) 





RECAPTURING WAR PROFITS— 
A CIVIL WAR EXPERIENCE 


Joun P. Franx* 


World War II saw a new device in the endless history of legislative 
experiments to restrain war profiteering. That device was “renegotiation”, 
in which Congress began with the premise that it was impossible to tell in 
advance how much it would cost to produce new quantities of new ma- 
chines by new methods. The basic scheme of renegotiation, therefore, was 
that contractors should make their contracts as usual, but that at the end 
of each year the purchasing agencies of the government should analyze 
actual profits on actual experience, and scale the profit for each contractor 
down toward an amount deemed reasonable.* 

The profit control problem of World War II is a reminder that we have 
had the same problem in the past. The experience of World War I is 
reasonably familiar,? but no detailed account has been made concerning 
profit control, and particularly profit recapture, in the Civil War. 

It is reviewed here particularly for the procedence it set for modern rene- 
gotiation. 

The Civil War marked the pinnacle of war profiteering in American 
history. The years 1861-1865 are remembered not only for bravery in the 
field and suffering at home, but for “shoddy”, for uniforms that fell apart 
in the rain, for guns that exploded in the faces of the soldiers that used 
them, for ships that sank as soon as they put to sea. 

During the Civil War, the governments of the North and the South 
were exposed to unbelievable fraud and to fantastic prices. But the Civil 
War experience created a machinery for profit control which may be 





* Most of the material for this article was gathered in the course of the author’s study 
of the Renegotiation Act in connection with work on litigation. 

+ Renegotiation Act of 1942, 50 App. U.S.C. Supp. § 1191. It is too soon to be cer- 
tain that the new method is an unqualified improvement over its companion devices of 
careful contracting and high taxes. We know that hundreds of millions of dollars have 
been recovered by this means, but we do not yet know whether the constitutionality 
of the plan will be approved by the Supreme Court, and the bulk of the litigation on 
the Act is still in the future. Cf. Mine Safety Co. v. Forrestal, 326 U.S. 371 (1945), 
which might have dealt with the control problem, but which was decided on other 
grounds. 

* See, e.g., United States v. Bethlehem Steel Corp. 315 U.S. 289; Hensel and McClung, 
Profit Limitation Controls Prior to the Present War, 10 Law anv Contemp. Pros. 187. 

* The scandals under Secretary of War Cameron, which resulted in the curative ef- 
forts described below, are set out in substantial detail in SanDBURG, ABRAHAM LINCOLN, 


THe War Years, ch. 18. 
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studied both for an appraisal of what was legally acceptable and what was 
successful. 
Tue Soutu 


The Southern Confederacy had the same serious problem as the North- 
ern government in dealing with contractors more anxious to make money 
than to serve their country in time of crisis. Since the South had no ade- 
quate method of raising funds, its problem was even more acute than 
the problem of the North. The short purse of the South made waste in- 
tolerable. At the same time, the South was far less industrialized than 
the North so that, in order to obtain industrial goods, the South had no 
alternative but to do business with anyone who could be induced to pro- 
duce. The Northern alternatives of refusing to deal with some contractors 
and of importing necessary equipment from Europe, cut off from the 
South by blockade, were not available to the South. 

The records of the Confederacy are so much less available than those 
of the North that it is difficult to know in any detail just how the South 
attempted to control profits. ‘The historians of the South have recognized 
that the Confederacy never did effectively control its industrialists. For 
example, the Etowah Iron Works insisted on cash on delivery for sales 
to the Confederacy and threatened to sell to other customers if this de- 
mand was not met. Similarly, the Old Dominion Iron and Nail Works 
at Richmond insisted on cash in advance. Some companies refused to de- 
liver to the Confederate War Department until all private orders had 
been filled and one company refused to make engine parts because it 
could make greater profit in making salt kettles.4 

The problems of price rises affected the civilian population as serious- 
ly as it did the Government. Soldiers received only eleven dollars a month 
as pay for themselves and their families. One example of the consequence 
of low wages and high prices is seen in the case of salt. This essential 
commodity had always been imported by the South. At the beginning of 
the War, it sold at 65 cents for 210 pounds. Six months later the price had 
gone up to $7.00 or $8.00 a sack at which time the governors of Georgia 
and Alabama seized all the salt then available and paid for it at consider- 
ably less than the market price. However, within a short time the price 
had continued to rise to $20.00 a sack.5 





“Cappon, Government and Private Industry in the Southern Confederacy, an essay 
in Univ. or Va. SrupiEs, Vol. I; HuMANistIc Stupies 1n Honor oF JoHN CALVIN MET- 
caLF, 151, 184, 185. For a more detailed account of Southern price problems see 
RAMSDELL, BEHIND THE LINES IN THE SOUTHERN CoNnFEDERACY, Chaps. 1 and 2. Various 
economic measures of the South are reviewed briefly in HesseiTiInz, THE SouTH IN 
American History, 446-447, 456-459. 

SRAMSDELL, supra. 
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The Government attempted several means of holding down prices. 
It began experiments in Government production. It entered into cost- 
plus contracts stipulating that no more than a profit of 75 per cent should 
be made by contractors, and it denied draft exemptions to the employees 
of contractors who were charging over the 75 per cent maximum.® The 
states passed laws against engrossment and speculation very similar to 
those of Revolutionary times. However, experience revealed that the laws 
could not be enforced. The governors also consulted with one another 
concerning price fixing but seemed to have made no progress toward do- 
ing anything about it.” 

The central government made some attempt to keep costs down by 
controlling appropriations. President Davis approved of laws advancing 
to manufacturers 331/3 per cent of the cost of the construction of new 
plants but vetoed a bill which would have permitted larger allowances.$ 

The principal acts of the Government were those aimed at impressment 
and excess profit control. Under the Confederate statutes many goods 
necessary for military purposes could be seized and paid for subject to re- 
view by a commission which in turn is guided by established price lists, 
This power was widely used and was the subject of much criticism.® The 
Confederacy also passed what is believed to be the first excess profits tax 
in American history. In 1863 a statute placed a special 10 per cent income 
tax on profits from the sale of war materials and in 1864 a special 25 per 
cent tax was levied on all profits in excess of 25 per cent.!° 

Whether or not the South ever attempted anything like renegotiation 
of contracts,’ the South, like the North, was heavily burdened in the 
conduct of the War by the excessive prices charged both the Government 
and the civilians. The South experimented with dubious success with profit 


control. 
THe NortH 


In the North, the problem of war profit control was basically different 
from the problem in the South for one important reason: the North could 





* RAMSDELL, supra, 71, 101, 102. 

* RAMSDELL, supra 21, 22. 

® Message of President Davis, January 22, 1862, 1 RicHARDSON, MESSAGES AND PaPERS 
OF THE ConFepERACy, 158. This is the only reference in Davis’ writings discovered 
dealing with prices and contracts. His autobiography makes no special mention of this 
problem. 

* For a description of the Southern impressment practices see RAMSDELL, supra, 76-78. 

* Cappon, supra, 171; RATNER, AMERICAN Taxation, 105. 

™ Ramsdell notes that manufacturers deliberately swelled their costs in order to if- 
crease the net cash received on their 75 per cent profit contracts, “The result was that 
new contracts began to be forced on them stipulating fixed prices or lower profits for 
large quantities of their products.” p. 101. The machinery of such revision is not ¢x- 
plained. 
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afford more waste. The Northern treasury was low at the beginning of 
the War and the cost of war production was a tremendous drain on North- 
ern resources,’” but it was a cost which could be met by greenback infla- 
tion, taxes, and bond sales.’ In the South, on the other hand, no methods 
could produce enough money. The consequence was that the South used 
price control methods very similar to those of the Colonies in the Revolu- 
tion, which were also based on an almost fatal shortage of money. The 
South, for example, thus utilized impressment to an extent not attempted in 
the North. 

In the North, the worst profit and fraud scandals occurred in the first 
year of the War. Whether the first Secretary of War, Simon Cameron, 
was personally honest remains a debated question; but there is no doubt 
that he lacked either the capacity or the desire to administer War Depart- 
ment purchasing on a careful basis. The scandals did not disappear with 
the appointment of his successor, Edward M. Stanton, but they diminished 
so markedly that public attention turned to other problems. The chief rea- 
son for the early scandals was that orders were placed promiscuously, 
without centralized direction, by countless military and state officials; and 
that the orders were placed without any comparative price estimates based 
either on public bidding or private investigation. The War Department 
Commission on Ordnance and Ordnance Stores reported in 1862 that many 
of the contracts which it had reviewed were “strongly marked with im- 
providence.” The Commission found that excessively large orders had 
been placed and that their prices were “beyond necessity or reason.” This 
condition they traced to a failure to comply with the common precaution 
of business.1* 

For whatever reason, there were scandals. General Fremont’s misman- 
agement of his department was particularly notorious. For example, on 
one contract for the construction of five forts for $191,000, $111,000 was 
profit. Pistols and horses were sold to the Government for at least twice 
their fair value and much of the stock and equipment thus purchased 
proved worthless.*® 

No one could seriously defend some of the scandals discovered, but 





“For a study of the cost of the War to the North as compared with the South, 
see James L. Seller, An Interpretation of Civil War Finance, 30 Amer. Hist. Rev. 282. 

*For a discussion of Civil War financing by bond sales see OBERHOLTZER, Jay COOKE, 
FINANCIER OF THE Civic War, Vol. 1. 

“Report of the War Department Commission on Ordnance and Ordnance Stores, 
July 1, 1862, Sen. Exec. Doc. No. 72, 37th Cong., 2d Sess. 

* RANDALL, Crvit War AND RECONSTRUCTION, 423; and see 633. For an elaborate 
summary of the early Civil War purchasing scandals and some of the methods used 
to control them, see Meneely, The War Department, 1861, vol. 300 of CorumsBia Unt- 
Wan 8 Sruptes, and see Fire, SociaL aNp INDUsTRIAL ConpITIons DuRING THE CrvIL. 

AR, 84. 
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there was some excuse for them in the sheer necessity of the situation. As 
at the beginning of any war, it was, in the eyes of many, a practical im- 
possibility to purchase with care because of the inexperience of the pur- 
chasing agents and because of the necessity for speed. President Lincoln 
conceded that purchasing had been conducted in extraordinary fashion, 
but said: 

I believe that by these and other similar measures taken in the 
crisis, some of which were without authority in law, the government 
was saved from overthrow.’® 

And the War Department, too, defended itself on the grounds of inexperi- 
ence coupled with the necessity for speed.’* 

The first steps toward improvement came as a result of aroused public 
opinion. In the winter of 1861 the House of Representatives created a 
special committee on war contracts which conducted lengthy hearings 
throughout the country. These hearings, totaling approximately 2700 
pages of testimony and reports, were laid before Congress and the adminis- 
tration with a challenge to do something about it.’ In laying the report 
before the House the Committee chairman, Rep. C. H. Van Wyck from 
New York described some of the scandals discovered: $32,000 profit on a 
cattle contract to the middlemen who performed no services whatsoever; 
purchase of $21,000 worth of straw hats and linen pantaloons, the hats 
being too small for any use and the pants worthless; purchase of a ship, 
the Cataline, for $50,000 from a person who had been tipped off a day 
previous by the purchasing officer and who thereupon bought the ship 
from its original owner for $18,000; purchase of a thousand horses, most 
of them useless, including horses with running sores and horses over 20 
years old; bribery of Government officials; purchase of ships at far over 
double value, many of which were so poorly constructed that they sank 
at sea.'® 

One transaction described by Rep. Van Wyck attracted attention 
to such an extent that it was probably substantially responsible 
for the action which followed. In that case a Mr. Eastman dis 
covered that the War Department had about 5,000 Hall’s carbines on its 
hands which had been condemned for military use and which it was will- 
ing to sell for $3.50 apiece. Eastman arranged to purchase the guns, but 













1% Message of the President, Sen. Exec. Doc. No. 50, 37th Cong. 2d Sess., May 28, 
1862. 
7 Report of Sec. of War, Dec. 1, 1861, SEN. Doc. No. 1, 37th Cong. 2d Sess., p. 13, 
72. The list of War Department contracts alone for the year 1861 is over 145 pages 
long. SEN. Exec. Doc. No. 101, 37th Cong., 2d Sess., April 24, 1862. 

H.R. Rep. No. 2, pt. 1 and 2, 38th Cong., 2d Sess., 1861-62. 

” Conc. Giose, 37th Cong., 2d Sess., 710 et p; and for other discussion see 717, 
1380, 1743 (Fremont scandals), 1863. 
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did not actually do so until after he had arranged their sale to a Mr. Stev- 
ens, in turn financed by Mr. J. P. Morgan, at $13.50 apiece. Stevens, who 
had some arrangement not wholly clear with General Fremont to assist 
in procurement, offered the guns for sale to Fremont (i.e. to the War 
Department) at $22.00 apiece. Fremont accepted. Eastman then closed 
his own deal with the War Department after unimportant alterations, 
leaving approximately $50,000 in the pockets of Mr. Eastman and another 
$50,000 in the pockets of Stevens and Morgan for the service of selling 
to the War Department guns already owned by the War Department and 
once condemned by the Department as obsolete.?° 

In the light of such incidents as these, Rep. Van Wyck said: 

The mania for stealing seems to have run through all the relations 
of government—almost from the general to the drummer-boy; from 
those nearest the throne of power to the merest tide-waiter. Nearly 
every man who deals with the Government seems to feel or desire 
that it would not long survive, and each had a common right to plun- 
der it while it lived.?? 

The War Department, under pressure, adopted several measures to pre- 
vent frauds and control profits. Among them were government produc- 
tion of goods in competition with private industry to provide a yardstick 
and pull down prices;** requisition of all foreign arms imported into the 
country; and the appointment of a Commission on Ordnance. Coupled 
with these steps was improved administration, taking of bids on contracts, 
and, later in the war, a decision by the Supreme Court holding that a con- 
tract to procure government orders was void as against public policy.”4 

Oddly enough no particular reliance seems to have been placed on taxa- 
tion, and while the North adopted the country’s first income tax and later 
included in very moderate degree the notion of progressive rates, the acts 
were not thought of as profit control measures.”* 

In addition Congress and the War Department made an effort to pre- 
vent the fulfillment of some of the worst of the contracts and to recapture 
some of the excessive profits paid. 

The Congressional Committee on Government Contracts apparently 
recovered some money through a form of voluntary renegotiation. One 
middleman investigated by the Committee repaid about $6,000 which was 





a full details of this transaction see case No. 97, Commission on Ordnance, supra, 
p. 485. 

™ Conc. GLoseE, supra, 711. 

™ Report of Sec. of War, 1861, supra, p. 8; Report of Sec. of War, Dec. 1, 1862, 
38th Cong., 3rd Sess., Sen. Exec. Doc. No. 1. 

* Report of Sec. of War, 1861, 7. 

“Tool Co. v. Norris, 2 Wall. 45; cf. Steele v. Drummond, 275 U.S. 199, 206. 

*On Civil War Northern tax policy see the principal acts, 12 Stat. 291, 309; ibid. 
432, 473; 13 Stat. 223, 281; and RaTNER, supra, chaps. 4, 5, and 6. 
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transferred by the Committee to the Treasury.** The Committee alleged 
that it saved $1,300 in connection with another contract and substantially 
more as a result of its consideration of still others. Yet the extent to which 
the Committee itself actually recaptured profits seems small.27 At the in- 
stance of the Committee, the House of Representatives even attempted to 
cut some of the excessive profits by direct legislative action on particular 
contracts. In the matter of the Eastman carbines purchased from the War 
Department at $3.50 and sold back to the War Department for $22.00, 
Congress requested the Secretary of the Treasury “to adjust” the claim at 
$12.50 a carbine. The House also condemned the practice of making gov- 
ernment purchases without open and fair competition.?® 


However most of the actual work of reconsidering and repricing par- 
ticular contracts fell on the special Commission on Ordnance and Ordnance 
Stores which the War Department established at the Committee’s recom- 
mendation. This Commission, consisting of Joseph Holt and Robert Dale 
Owen, was directed “to audit and adjust all contracts, orders, and claims 
on the War Department in respect to ordnance, arms, and ammunition, 
their decision to be final and conclusive as respects this department on all 
questions touching the validity, execution, and sums due or to become 
due upon such contract, and upon all other questions arising between 
contractors and the government upon such contracts.”*® The members of 
the Commission were so eminent that their proceedings received great 
respect. Holt had been Postmaster General and Secretary of War in Bu- 
chanan’s Cabinet, and upon completion of his work on the contract com- 
mission became the first Judge Advocate General of the Army. Owen 
was a former member of Congress, had practical experience in war pro 
curement, and was one of the country’s foremost social theorists and a 
leading advocate of emancipation. 


By July, 1862, the Commission had disposed of over 100 cases, involv- 
ing more than $50,000,000. It had refused payment of about $17,000,000 by 





* Report of Committee, supra, pt. 1, p. 2; Conc. Giose, supra, 1863. 

Whether there was any appreciable voluntary readjustment of contracts with the 
Government during the Civil War except through the Commission on Ordnance is not 
known. RANDALL, supra, p. 633, makes reference to one contractor who turned $25,000 
back to the government. 

* Resolution of April 30, 1862. Conc. Grose, supra, 1886-88. The House also 
passed a resolution censuring Mr. Cameron, who had already resigned as Secretary of 
War, for his general contract policies. The House had before it, although it does not 
appear ever to have acted upon, a further resolution reported by the Committee which 
ordered the Secretary of the Treasury to make no further payments in connection with 
the ship Cataline referred to above in the text. 

* Letter of Secretary of War Stanton, Mar. 13, 1862, contained in the Commission’s 


report. 
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the rejection of certain claims, by modification of others, “and by the reduc- 
tion of prices when found excessive or extravagant.”%° 

The Commission interpreted its letter of authorization to be a charter 
which permitted it to revise the relations of the contractors and the govern- 
ment whenever necessary in the interests of substantial justice. In the 
normal case, it was unnecessary for the Commission to alter the contracts 
in the technical sense of retroactively changing their provisions. An easier 
method was at hand. Most of the contracts had some technical deficiency 
on the basis of which the Commission could hold that no contract, in the 
legal sense, existed at all; and, therefore, the Commission could enter into 
a new arrangement with the contractor. 


The leading case exemplifying this technique is No. 72, the case of Wil- 
liam Mason.*! In this case the contractor had a contract to furnish 50,000 
Springfield rifles at certain dates, and also had the right, under certain 
conditions, to double the number to be supplied by him. The Commis- 
sion found that the government, in all its contracts for Springfields, had 
arranged to purchase about three times as many as were needed and 





® The Commission reported: “The amount, from the payment of which the govern- 
ment, by the action of this commission, will be relieved, will fall but little short of sev- 
enteen millions of dollars. This result has been reached by the rejection of some claims 
and contracts, by the curtailment or modification of others, and by the reduction of 
prices found excessive or extravagant. We are well satisfied that no principle of law 
has been violated in the conclusions at which we have arrived; that considerations of 
equity, when these existed, have not been overlooked; and that no undue advantage 
has been taken of the power of the government in dealing with its citizens. In our de- 
sire to protect, as far as practicable, the public interests, no private right has been in- 
fringed, nor is it believed that any one of the contractors whose engagements have 
been the subject of our investigations will, if provident and reasonably skilful in the 
execution of his contract, suffer loss, or fail to realize a fair profit... 

“It has been the endeavor of the commission not only to be just, but, as far as possible, 
to satisfy the claimants that we had been so. Accordingly, by repeated conferences with 
frank explanations offered to the parties, both as to the strict legality of the action pro- 
posed and as to its absolute necessity from considerations of public policy, we have 
sought to secure their acquiescence in our decisions. Our efforts in this direction have met 
with an unlooked for success. It may be safely affirmed that a large majority of the 
claimants are content with the disposition made of their cases. Many of them, public 
spirited citizens, have cheerfully expressed their assent; some verbally, others in writ- 
ing. That amid the variety of character presented by so large a number of shrewd 
business men, exceptions to this should have presented themselves, will surprise no one 
who reflects that in every society will be found those who—setting up a distinction be- 
tween honesty in public and honesty in private affairs—find it difficult to realize that 
the government has any rights, or the law, which protects its treasury, any obligatory 
force as against their own personal interests. Such men seem to delude themselves 
with the belief that however much they may be bound to respect the property of its 
individual citizens, the country, as a whole, is a fair subject of plunder—a belief of 
ready growth amid the disorders consequent upon great national convulsions. A few 
such men we have encountered, and while our action has necessarily left upon them an 
unpleasant impression, it is altogether probable that their baffled schemes against the 
public treasury will hereafter become the basis of appeals to Congress.” 

* All the cases referred to are set forth in the report of the Commission, supra, and 
will be described by the number given them in the report hereafter. 
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stated as one of its objectives “to bring down the total number of Spring- 
field muskets, which the government shall be bound to accept, to some 
six hundred thousand ...” It reported that with this object in view it 
had already scaled down thirty-two such contracts. 

The Commission then set forth the legal grounds on which it claimed 
the right to make such reductions. It found that the “right clearly exists, 
if the contract or order is not obligatory on the government, because essen- 
tially defective in its terms or conditions, or in any important notice re- 
quired to precede it, or in any omission therein of provisions strictly pre- 
scribed by law for the protection of public interests and the prevention of 
fraud.” It thereupon found the Mason order and “all other similar 
orders issued by the War Department in the autumn and winter of 1861- 
62, thus essentially defective.” This conclusion was based on the failure of 
the order to be preceded by advertisement for bids in accordance with 
the applicable statute and regulations, and on the failure of the contracts 
to contain the requisite clause that no member of Congress should be ad- 
mitted to any benefit under the contract. The Commission held, in con- 
sequence, that there was no binding contract. It ordered that 30,000 rifles 
be purchased from Mason if he would sign a bond making himself liable 
for damages upon a failure to deliver that number.** 

Armed with this theory, the Commission proceeded to rewrite contracts 
generally. Where a contractor failed to deliver rifles on time, the price 
was cut on those he did deliver and the rest of his order was cancelled; 
when another contractor failed to deliver on time under a contract for 50,- 
000 rifles, his price was cut for those behind in delivery;** in the case in 
which Senator Simmons of Rhode Island had accepted $10,000 to assist 
a constituent in obtaining an order, the contract was cut in half;*° and in 
the case of the sale of condemned government rifles to Fremont, described 
above, which arose on the claim of Mr. J. Pierpont Morgan for payment, 
the price was scaled down to approximately half of the amount contracted 


for. 





* The legal theory of the Commission concerning the invalidity of the contract by 
reason of the failure to place the order after bids had been received indicates that the 
Commission was straining after any possible technicality to reach its result. The relevant 
provision of the statute, § 5 of the Act of Mar. 3, 1809, provided that supplies should 
be bought “by open purchase, or by previously advertising for proposals respecting the 
same.” (Emphasis added) The applicable War Department regulation under the 
statute provided that purchases should be made after advertisement except “when the 
public exigencies do not require immediate delivery of the article.” The holding of the 
Commission is, therefore, a holding that the purchasing officers of the department were 
wrong in their conclusion that in the first months of the Civil War “public exigencies” 
required “immediate delivery” of munitions. 

Case No. 26. 

* Case No. 36. 

* Case No. 100. 








March] WAR PROFITS—CIVIL WAR 221 


In many cases the Commission approved existing contracts without de- 
duction. Typical is the brief opinion in a case*® dealing with a contract 
for 6,000 shells; “The Commission find that the parties are prepared to go 
on with the order; that the shells are needed by the government, and the 
price reasonable; and therefore direct that they be received under the terms 
and to the extent of the original order ...” In other cases, modifications 
were made by agreement. For examples, a contractor was to deliver 10,- 
000 rifles at $27.00 each. The Commission found the order invalid and 
the price exorbitant, and made a new arrangement to purchase the guns 
at $11.00 each.*7 In another case, a contractor was to deliver 150,000 guns, 
many of which had been accepted. The Commission, dissatisfied with 
the quality of the product, made an agreement to pay at actual cost plus 
two and one half per cent profit to the contractor.5* ; 

Many of the revisions were prospective in effect. Examples, in addition 
to those cited above, are case No. 17, cutting the number of swords to be 
delivered by the contractor, and case No. 45 in which Secretary Cameron 
had personally arranged an order to purchase 40,000 Austrian muskets at 
$20.00 apiece. The Commission cut the number to be procured to 20,000 
at $16.00 apiece, saying, “This order being for guns not desirable for the 
service, at an unreasonable price, and given in a manner not in accord- 
ance with law and regulations, the commission felt it incumbent upon 
them to reduce the numbers as well as the price of these arms. . .” 

However, some of the alterations were retroactive. For example, in one 
case*® sabers were to be delivered subject to inspection. The sabers were 
delivered, accepted, and partially paid for. The Commission found them 
inferior in quality and thereupon ordered that in settling the account the 
Treasury pay for the remaining sabers at a lower price and that the Treas- 
ury withhold enough from those subsequent payments to bring down the 
price paid on the sabers already delivered and paid for to the proper, lower 
price. A similar decision was reached in another case,*® in which the gov- 
ernment had purchased, accepted, and used the contractor’s rifles. These 
rifles were found, in use, to be of an inferior quality, and it was there- 
fore ordered that the amount remaining to be paid be adjusted downward 
to reduce the price on those accepted, used, and paid for as well as on 
those as yet unpaid for. In this case the Commission found that no valid 
contract existed, following the theory of Mason’s case, supra; but it was 
apparent, in view of the Government’s acceptance and use of the rifles, 
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that this case is in truth a clear example of the retroactive alteration of the 
terms of an existing agreement. So also is another case,*! in which the 
government retroactively reduced the amount contracted to be paid for 
cannon to exclude payment of the manufacturer’s patent royalty. 

These cases demonstrate that in the early years of the Civil War the 
War Department had a rough machinery for what amounts to renegotia- 
tion of contracts, and that it consistently reduced prices where excessive 
profits would have otherwise been made. Procedurally, also, the Commis- 
sion used devices similar to contemporary renegotiation. Cases were sub- 
mitted to the Commission on the basis of department files and correspond- 
ence. Claimants filed briefs in the form of letters and appeared personally 
on occasion. When they did appear, they were questioned by the Commis- 
sion. The Commission eventually made its determination in the light of 
the facts of the particular case and also in the light of their general know!l- 
edge of the needs of the department and of general cost conditions through- 
out the entire industry. The Commission concluded with a written deter- 
mination, which, under their original authorization, was intended to be 
absolutely binding and final. In no instance did any court review the 
actions of the Commission. 

The Civil War had more than its share of price scandals and the various 
devices of government competitive production, gradually improved admin- 
istration, Congressional investigations, and reconsideration of contracts by 
the Commission, were not sufficient means of control. But the efforts of 
the government, fumbling and experimental as they were, at least show 
some aspirations toward the principle that no one should make excessive 
profits out of war. 





“ Case No. 103. 

















THE TREND OF LAW IN THE U.S.S.R. 
Joun N. Hazarp 


Review and redrafting have been the concern of Soviet jurists since the 
end of the war. Even before Germany was defeated the Institute of Law 
of the Academy of Sciences of U.S.S.R. had assigned more than twen- 
ty of its research assistants to the preparation of a series of volumes 
on the system of Soviet law.’ It was found at that time that the war and 
the anticipated post-war situation were causing the role of Soviet law to 
become constantly more important. Since the end of the war the movement 
has been reflected in a large number of articles in Soviet legal periodicals 
and in the appearance of the first post-war text books. Resumption of the 
practice of granting the degree of Doctor of Juridical Science just prior 
to the war had done much to expand the number and quality of Soviet 
text books on law. Most of the law professors prepared and defended doc- 
tors’ theses before their own faculties augmented by visiting experts in the 
field. The resulting studies became replacements for the outmoded texts 
which had been current before the promulgation of the new federal con- 
stitution in 1936.2 Even these recent studies are now being reworked in the 
light of war experiences. 


LecaL THEORY 


Reworking of Soviet law does not affect the basic Marxist theses on 
which Soviet law rests. Soviet jurists frequently restate the sentence from 
the Communist Manifesto of 1848 to the effect that “your jurisprudence 
is but the will of your class made into law for all, a will, whose essential 
character and direction are determined by the economic conditions of exist- 
ence of your class.” * They also repeat Lenin’s brief statement that “Law 
is politics.” * There has been no change in the Marxist concept that the 
Soviet state is an apparatus of compulsion to be created and used by the 
proletariat for the purpose of achieving a socialist and ultimately a com- 
munist economy. Law as the handmaiden of the state is the tool with 
which it guides, preserves order and chastizes. Its aspects are many but 





*See Khronika v Institute Prava Akademii Hauk SSSR, \zvestiya Akademii Nauk 
SSSR, Otdelenie Ekonomiki i Prava, No. 1 (1945) 43. 

*For a review of the main texts, see J. N. Hazard, Soviet Textbooks on Law, 21 The 
Slavonic and East European Review 211-222 (1943). 

*See 1 Kart Marx, SELECTED Works (Internat. Pubs., N.Y., 1935) 204 at 223. 
“See 14 V. I. Lenin, Socuinentya (Izd. 2 ili 3, Moscow, 1923-27) 212. 
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they may be placed in two general categories: the measures necessary to 
eliminate enemies of the economic and political program enunciated by the 
agencies of the state, and the measures necessary to guide society toward 
that goal of economic abundance and inherently disciplined living on the 
part of every citizen which will make the state as an apparatus of com- 
pulsion unnecessary. 

The two aspects of the state were dramatized by A. Y. Vyshinsky in a 
wartime speech on the Soviet state when he said, “the Soviet state, as a 
state of the proletarian dictatorship, must be a new type of democratic 
state for the proletariat and the propertyless, in general, and a new kind 
of dictatorship against the bourgeoisie.” ° Law in fulfilling its function 
must establish the rules under which the new type of democracy may de- 
velop and at the same time it must restrain and ultimately eliminate the 
enemies of the Soviet economic system, namely those who would prefer 
the system of private enterprise for which the burgeoisie have been the 
historic sponsors. 

While Soviet jurists have been in agreement on the basic thesis since 
the earliest days of 1917, there has not been such unanimity as to the pace 
which should be kept and as to the manner in which the state as an ap- 
paratus of compulsion would disappear. Two schools of thought had ap- 
peared in the 1920's. One has been identified largely with Bukharin, 
although there were lesser-known exponents as well. The other has be- 
come identified with Stalin. The Bukharin school reached the conclusion 
that the ultimate disappearance of the state could be expected to be brought 
about only by degrees. This school examined the basic source of the theory 
of ultimate disappearance of the state. This source was Engels who had 
talked of the event in terms of the “withering away” of the state. His 
classic but brief exposition of the phenomenon in Anti-Duhring had ended 
with the sentences “The government of persons is replaced by the admin- 
istration of things and the direction of the process of production. The state 
is not ‘abolished’, it withers away.” ® Lenin had studied this anticipated 
phenomenon and had reached the conclusion, “There can be no question 
of defining the exact moment of future withering away—the more so since 
it must obviously be a rather lengthy process.” * Lenin had even gone fur- 
ther to say, “The expression ‘the state withers away’ is very well chosen, 
for it indicates both the gradual and spontaneous nature of the process.” ® 

The issue of the manner in which the state was to wither away was ap- 





®See A. Y. VysHInsky, Soversko— Gosuparstvo—Gosuparstvo Novoco Tipa (Mos- 
cow, 1943) 16. 

*See Frepertck ENceLs, Herr Evucene Dunrinc’s REVOLUTION IN ScrENcE (Anti- 
Duhring), (Eng. ed., Moscow, 1934) 315. 

™See V. I. Lenin, THE STATE AND REvoLUTION (Eng. ed., Moscow, 1935) 82. 

®See idem at 86. 
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parently not clear cut in Lenin’s mind. In 1916 he commented on a pas- 
sage in Marx’s Critque of the Gotha Program, which stated that “Be- 
tween capitalist and communist society lies a period of the revolutionary 
transformation of one into the other. There corresponds to this also a 
political transition period in which the state can be nothing but the revo- 
lutionary dictatorship of the proletariat.” ® Lenin found an implication in 
this passage of “the recognition of the state right up to the time when vic- 
torious socialism will have grown into complete communism.” Such an 
interpretation seemed to indicate something other than a progressive proc- 
ess of decay. 

Stalin contributed his interpretation of the withering process in 1930. He 
explained the leadership’s position to the Communist Party Congress as 
being in favor of the state dying out, but at the same time he called for 
the strengthening of the dictatorship of the proletariat. He quieted any 
doubts his hearers might have had from reading the literature of earlier 
years by saying, “The highest possible development of the power of the 
state, with the object of preparing the conditions for the dying out of the 
state; that is the Marxist formula. Is it ‘contradictory’ Yes, it is ‘contra- 
dictory.’ But this ‘contradiction’ is a living thing and completely reflects 
Marxist dialectics.”1° To understand Stalin’s process of reasoning the 
reader must be familiar with the principle known to Marxist philosophers 
as the negation of the negation, which is the rule of social progress, namely 
that the development of society proceeds by contradiction." 

Bukharin was supported in his thesis by two men who had much to do 
with Soviet law, N. V. Krylenko, the People’s Commissar of Justice, and 
Professor E. B. Pashukanis, Director of the Institute of Soviet Structure 
and Law of the Academy of Sciences of the U.S.S.R. These men by virtue 
of their positions incorporated their conception of the withering away of 
the state in their work. They encouraged a relaxation in the formulation 
and enforcement of precise rules of law as these rules related to crime and 
property law. They focused their attention on administrative law and the 
administration of things of which Engels had written. They relegated the 
study of civil law to the background in Soviet law schools, and redrafted 
the Criminal Code in general terms, avoiding specific definitions of crime 
and precise penalties. While these men may have originally anticipated 
such an immediate disciplining of the population and elimination of pri- 
vate property interests as to make their program workable, the results 





* See Kart Marx, CRITIQUE OF THE GoTHA ProcraM (Eng. ed., Moscow, 1937) 28n. 

See Political Report to Sixteenth Party Congress (1930), 2 J. Statin Lentnism 
(Eng. ed., Moscow, 1934) 342. 

1 See V. AporaTsky, DIALECTICAL MATERIALISM (Internat. Pubs., N.Y., 1934) 71 et 


seq. 
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were found to be chaotic. Their motives were impugned in 1937, and it 
was announced that investigations had disclosed that they had hoped for 
this very chaos as a part of the general scheme of ousting the existing gov- 
ernment and its leadership with whom they did not agree. 


The facts of international life were against the Bukharin school, for the 
world was on the brink of a second world war, and it was certainly no 
time for the state with its apparatus of army, police and courts to wither 
away. The Soviet leaders had also progressed in their comprehension of the 
role of property in the new society. While means of production remained 
in the ownership of the state, consumers’ goods were of continuing and 
even growing importance. Their acquisition in return for the production 
contribution of each citizen to the community, and in proportion to that 
contribution had been found to be of great importance to the state. The 
1936 Constitution had introduced guarantees of ownership of private 
homes, consumers’ goods, and bank accounts, and had also raised the long- 
existing principles of inheritance to constitutional status by guaranteeing 
the right of inheritance.’* In the face of this situation, the Pashukanis- 
Krylenko group of jurists was obviously out of step in ignoring the law 
which had traditionally dealt with such concepts. 


Current thinking on the withering away of the state continues in the 
direction enunciated by Stalin in 1930. Vyshinsky in 1944 characterized 
Stalin’s contribution in the following words, “The great service of Com- 
rade Stalin as the genius in the science and theory of Marxism is also to 
be found in the fact that he contributed complete clarity to one of the most 
confused questions of theory of the proletarian state—the question of the 
withering away of the state. This was a very great victory, being one of 
the scores of important victories on the field of invective, since it struck 
from the hands of the enemies of the toiling peoples their most effective 
weapon directed against socialism.” ** The withering away of the state is 
anticipated as a phenomenon to accompany the achievement of commu- 
nism, but it is expected to occur in the manner outlined by Stalin in 1930. 
The basis on which Soviet jurists are to do their work is clear. The Con- 
stitution of 1936 called for federal codes of law to replace the various 
cedes of law existing in each Republic of the Union up to that time. The 
war interrupted the work of preparation of these federal codes, and none 
have yet appeared, although several are in draft form. The guiding prin- 
ciples have been made clear so that there is no further question as to the 
character of the state at the present time and for the foreseeable future. 





See Article 10. 
See A. VysHINsKy, SoveTskor GosupaRsTvo v OTECHESTVENNOI VoINE (Moscow, 


1944) 33. 
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CoNSTITUTIONAL LAw 


So many details in the Constitution of the U.S.S.R. were presented for 
consideration at the first post-war meeting of the Supreme Soviet of the 
U.S.S.R. that a drafting commission was named.'4 This commission chair- 
manned by A. Y. Vyshinsky was assigned the task of proposing further 
amendments to the Constitution for consideration at the next regular ses- 
sion of the Supreme Soviet, scheduled for the autumn of 1946. It was un- 
able, however, to complete its work in time for this session. 

Even before the appointment of the drafting commission the Supreme 
Soviet had enacted several important amendments. One of these involved 
an irregular procedure in that it was the ratification of a decree of the 
Presidium of the Supreme Soviet of October 10, 1945,15 amending Article 
135 of the Constitution to provide that persons standing for election to the 
Supreme Soviet must have reached their twenty-third birthday, rather than 
their eighteenth. Another decree of the Presidium dated October 14, 1945,16 
had also been issued to meet the emergency occasioned by the absence 
abroad of large numbers of Red Army men. By this decree electoral dis- 
tricts had been authorized for Red Army men stationed outside the U.S.S.R. 
at the rate of 100,000 men per district. This decree constituted an amend- 
ment to Article 34 of the Constitution which provided that delegates to the 
chamber of the Supreme Soviet, entitled the Soviet of the Union, should 
be elected at the rate of one delegate for every 300,000 of the population. 
It also constituted an amendment to Article 35 of the Constitution which 
provided that delegates to the chamber of the Supreme Soviet, entitled the 
Soviet of Nationalities, should be elected on the basis of a fixed number of 
persons for each nationality rather than on the basis of proportional repre- 
sentation. 

Both decrees of the Presidium had been issued without following the 
procedure for amendment established by Article 146 of the Constitution, 
which permits amendment only by a two-thirds vote of each chamber of 
the Supreme Soviet. In evaluating this assumption of authority by the 
Presidium of the Supreme Soviet one must consider that due to the war 
the period since the last general elections had already been extended from 
the Constitutional limit of four years’* to eight years. It was desired to 
start on post-war reconstruction immediately. A further meeting of the 
retiring Supreme Soviet might have been held to adopt the amendments 
relating to subsequent elections, but this would have caused delay and 





™ See VepomMost1 VERKHOVNOGO SoveTa SSSR, No. 10 (419), March 28, 1945 (Here- 
after, cited as Vedomosti). 
% See idem, No. 72 (399), October 12, 1945. 
See idem, No. 73 (400), October 18, 1945. 
* Article 36. 
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would have seemed an unnecessary concession to formality by jurists train- 
ed in the basic principle that there is unity in support of the general direc- 
tion of national policy. The result was to depart from Constitutional pro- 
cedures but to seek ratification of the departure at the first meeting of the 
new Supreme Soviet. Western constitutional lawyers, trained in the multi- 
party system and accustomed to the constant open contest of forces within 
the state would consider the action of the Presidium as indicating a trend 
away from the sacredness of constitutional law since in the western world 
such amendments might conceivably have had marked influence on the 
outcome of the elections and the relative strength of opposing parties. 
Soviet jurists would not interpret it in this light and there has been no 
published comment on the practice. It would be hard to anticipate the 
development of a practice of placing further power in the Presidium unless 
this body takes action in matters relating to the economic and social base 
of the Soviet state, as set forth in Chapter I of the Constitution, or unless 
there is further activity of this nature when it would be possible to await 
the next meeting of the Supreme Soviet. 

A change in the names of various state agencies was made at the first 
post-war meeting of the Supreme Soviet. The State Prosecutor of the 
U.S.S.R. was renamed the Prosecutor General of the U.S.S.R.,18 which 
restored the terminology existing prior to the revolution. More important- 
ly the name of the principal executive agency of the government, the 
Council of People’s Commissars, was changed. It became the Council of 
Ministers.'® For those who recall the origin of the revolutionary title the 
change is dramatic. Trotsky reported in his Life of Lenin that discussion 
arose as to what the executive agency of the government should be called. 
He chronicles the following conversation: ““What name shall we use?’ 
Lenin considered aloud. ‘Not minister, that is a repulsive, worn-out desig- 
nation.’ “We might say commissars,’ | suggested, ‘but there are too many 
commissars now. Perhaps chief commissar . . . No, “chief” sounds bad. 
What about people’s commissars? . . . ‘People’s Commissars? As for me, 
I like it. And the government as a whole?’ ‘Council of People’s Commis- 
sars?’ ‘Council of People’s Commissars,’ Lenin repeated, “That is splendid. 
That smells of revolution’.” 7° 

The change in the name of the Council of People’s Commissars to a 
more familiar title followed the wartime restoration of ranks in the Red 
Army and Red Fleet *! and the restoration of the titles “General” and “Ad- 





8 See Vedomosti, No. 10 (419), March 28, 1946. 

See idem. 

® See quotation in JamMEs BuNYAN AND H. H. FisHer, THE BotsHevik REVOLUTION, 
1917-1918. Documents and Materials (Stanford Univ. Press, 1934) 133n. 
"See Izvestiya, No. 176 (8169), July 28, 1943. 
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miral,” abolished after the Revolution. Some students have discerned in 
these changes a trend away from the principles of the Revolution. Such a 
conclusion does not seem to be supported by other facts. There is still strict 
adherence to basic economic and political principles which have character- 
ized the Soviet form of government. It seems, rather, that the substance of 
Revolution had progressed so far that it was no longer necessary to pre- 
serve what Lenin characterized as the “smell.” The important features 
had come to stay, and terminology could be whatever seemed desirable. In 
the instances cited, the desire was apparently to facilitate international 
recognition of administrative positions. One cannot but recognize the 
trend towards conventional terminology in constitutional agencies, but it 
seems to be a trend in terminology alone. 


FEDERAL RELATIONSHIPS 


A reversal in the trend towards increasing centralization of authority in 
the federal government occurred during the war. Ever since 1919 the Re- 
publics had been drawing more closely together.?* In 1919 the immediate 
danger of invasion and annihilation, coupled with the unanimity of think- 
ing of the Communist Party leadership of the new Republics formed in 
parts of the old Russian Empire, brought steps toward union. In May, 
1919, the Soviet Ukraine’s Central Executive Committee issued a decree 
directing that military operations be carried on against the common enemy 
in cooperation with all existing Soviet republics. By 1920 the Ukranian 
Republic was prepared to extend the laws of the Russian Soviet Federated 
Socialist Republic to its own territory in so far as they related to trans- 
port, posts, telegraph, military organization, production, labor and social 
insurance. In late 1920 and 1921, the R.S.F.S.R. concluded a series of 
treaties with the other Republics on economic and governmental questions 
requiring united action and merging the Commissariats of military and 
naval affairs, foreign trade, finance, labor, communications, posts and tele- 
graph, and the Supreme Council of National Economy. By 1922 diplomatic 
representation was united when it became necessary to send delegates to 
the All-European Economic Congress, later to become known as the Genoa 
Conference. 

Formal union was broached in 1922 when the Communist Parties of the 
Republics appointed committees to work out the form of union. The vari- 
ous Republics followed the direction of their respective Communist Parties 
and sent delegates to what was called the First Congress of Soviets of the 





"For the texts of the early decrees and constitutions referred to herein, see Istoriya 
Konstitutsii v dekretakh i postanovleniyakh sovetskogo pravitelstva, 1917-1936 (Mos- 
cow, 1936). 
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U.S.S.R. in December, 1922. It approved a draft Constitution, which was 
confirmed in 1923 by the Republics and approved, as revised, by the Cen- 
tral Executive Committee of the U.S.S.R. On January 31, 1924, the Con- 
stitution was adopted by the Second Congress of Soviets of the U.S.S.R. 
and the Union was a constitutional reality. Considerable power was cen- 
tralized in the federal government to which was given the sole power to 
conclude treaties and conduct diplomatic relations, declare war, coin money, 
establish a Union citizenship, settle disputes between Republics, establish 
postal services and establish a standard of weights and measures. The fed- 
eral government was given the economic powers of developing a general 
plan for the entire national economy, establishing general principles for the 
development and use of the soil, mineral deposits, forests and bodies of 
water as well as directing the transport and telegraphic services and foreign 
trade. 

The Republics reserved the right to enact their own codes of law, limit- 
ed, however, by the restriction that they conform to the Soviet pattern of 
economy and politics. They retained the right to secede, even though the 
Communist Party had through Stalin stated before the revolution that 
secession would not be encouraged if it meant a step backward politically 
and economically.2* This meant that the Communist Party in each Re- 
public would have looked with disfavor upon secession, since in its opin- 
ion it would represent a return to capitalist economy and bourgeois democ- 
racy, which were deemed less advanced than the Soviet system. The Re- 
publics also controlled their own bill of rights, as no bill of rights was in- 
cluded in the federal Constitution. 

By 1936 centralization had progressed, and the new constitution reflect- 
ed the change. Codes of law became federal, as has been explained above. 
A prosecutor’s office was established entirely independent of the govern- 
ment of each Republic and responsible solely to the government of the 
Union. The determination of electoral rights and the bill of rights became 
a federal function. To be sure, the Republics still retained the right to 
secede, and the right to use the native language in all government agencies 
of the Republic. The Republics also retained control over education, local 
industry, municipal economy, social insurance and automobile transport, 
subject only to certain guiding provisions and plans issuing from the fed- 
eral government. Republics also retained representation in one of the 
chambers of the Supreme Soviet, as has been explained above, the repre- 
sentation being based on status as a Republic alone, rather than on popu- 





See JosEPH STALIN, MARXISM AND THE NATIONAL AND CoLoniaAL Question (Eng. 
ed., Moscow, 1935) 19. “A nation has the right even to return to the old order of 
things; but this does not mean that Social Democrats will subscribe to such a decision 
if taken by any institution of the said nation.” 
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lation in the Republic. The small Republics were made equal to the large 
in this chamber. 

Into this picture of increasing centralization came the amendments of 
1944 permitting Republics to create Commissariats of Foreign Affairs and 
Defense.** These Commissariats in the Republics were given the right “to 
enter into direct relation with foreign states, to conclude agreements with 
them and exchange diplomatic and consular representatives with them,” 
and to establish “its republican military formations.” These amendments 
left the federal government also in these fields of activity, for they provided 
that the Constitution should be amended to add to the federal govern- 
ment’s other powers, “the establishment of the general character of the 
relations between the Union Republics and foreign states,” and “the estab- 
lishing of the directing principles of the organization of military formations 
of the Union Republics.” To permit the federal government to exercise 
these functions, its Commissariats of Foreign Affairs and Defense were 
continued but changed in structure. On the basis of these constitutional 
changes two of the sixteen Union Republics have taken seats in the United 
Nations. 

While the 1944 amendments increasing the powers of the Republics 
have been looked upon as a considerable change in policy, the international 
situation may have been partly responsible, together with growing Soviet 
pride in the advance of the less known peoples within the U.S.S.R. Sup- 
port from the Republics has been of aid to the U.S.S.R. in United Nations 
meetings, and the world has become conscious of some of these peoples 
who are actually more numerous than some of the peoples who are well 
known on the international stage. In view of these considerations it is too 
early to say that a trend toward decentralization of power is developing. 
This caution is especially necessary in view of a few indications since the 
war that the federal government is still acquiring functions. For example, 
the federal government’s Committee on Higher Schools, attached to the 
Council of Ministers, was elevated to the status of a Ministry on April 10, 
1946.25 Education had long been a province of the Republics, subject to 
guidance from the federal government’s Committee on Higher Schools. 
Creation of the Ministry would seem to give the staff of the former Com- 
mittee greater authority. Various decrees have also appeared transferring 
certain important local industries from supervision by the Ministries of 
Republics to direct supervision by the appropriate Ministry of the U.S.S.R.7¢ 





™ For text, see New York Times, February 3, 1944 at 5. 

See Vedomosti, No. 12 (421), April 23, 1946. 

*See decree of July 15, 1946, relating to a brick factory in the Byelorussian SSR, 
idem, No. 25 (435), July 28, 1946; decree of July 26, 1946, relating to a state grain 
farm in the Azerbaidjan SSR, idem, No. 28 (437), August 5, 1946, and decree of Aug- 
ust 5, 1946, relating to a ship repair yard in the Lithuanian SSR, idem, No. 30 (439), 
August 15, 1946. 
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CriMINnAL Law 


A nation in peril of its life is less likely to exhibit qualities of restraint 
in its criminal law than one in little or no danger. During the early years 
of its existence, the new government of the Soviet Russian Republic was 
in constant fear of annihilation. One can understand why its laws were 
strict and the application often without care as to whether some innocent 
persons were punished with the guilty. It was during this period that Lenin 
put the situation bluntly. He said, “I have discussed soberly and categorical- 
ly which is better, to put in prison several tens or hundreds of instigators, 
guilty or not guilty, or to lose thousands of Red Army men and workers? 
The first is better. And let me be accused of any mortal sin whatever and 
of violating freedom—I admit myself guilty, but the interests of the work- 
ers will win out.” 27 

In following the development of Soviet criminal law from its earliest 
days, one finds apparent a trend away from the emergency conditions of 
the early years. There have been, however, reversions in times of crises, 
varying in proportion to the danger as it appears to Soviet leaders. Soviet 
criminal codes have contained an elasticity which permits quick reversion 
to most severe measures in an emergency. The chapter on crimes against 
the state has always been broader than that found in common law coun- 
tries or even in the classical Roman law world. A provision has existed per- 
mitting the application of an article of the criminal code by analogy to an 
act not specifically covered by the code but found to be socially dangerous 
by a court. Prior to the war, as society became more stable, text writers 
urged that this article be applied sparingly, and even then, largely in cases 
where the action already fell within the terms of a specific article of the 
criminal code, but where the penalties provided in that article were not 
appropriate, in the court’s opinion, to the peculiar characteristics of the 
crime committed. 

During the war the threat of danger caused at its most extreme moment 
the issuance of an order of the State Committee for Defense that spies, 
provocators and other agents of the enemy who had enlisted to disrupt the 
public order should be shot on sight.?® At the moment the Germans were 
less than 100 kilometers from Moscow. One writer during the war found 
that the criminal code was entirely inadequate to meet the war situation 
and reports that this fact made necessary the enactment of new laws or the 
application of technically non-applicable but appropriate articles by analogy 
to acts which had previously seemed harmless or of minor danger.?® 





See 24 V. I. Lenin, Sochineniya, op. cit. supra note 4, at 241. 

* See Izvestiya, No. 249 (7625), October 21, 1941. 

See M. Sharogorodskii, Voprosy obshchei chasti ugolovnogo prava v usloviakh 
voennogo vremeni, Uchenye Zapiski, Vypusk 76, M.G.U., Trudy Yuridicheskogo Fa- 


kulteta (Moscow, 1945) 100. 
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This same writer explains that the analogy provision was widely used, 
and he believes this approach better than enacting new laws. He argues 
that it would not be desirable to amend the criminal code generally to 
raise penalties on crimes which have increased importance only during 
the war. He gives as examples of the types of crimes which were more 
serious during wartime than in peace, theft and the illegal distilling of 
“moonshine” liquors. He mentions especially speculation which under nor- 
mal conditions is a crime only when commodities are purchased for resale 
at black market prices. In wartime he finds disruptive to society the resale 
of commodities purchased originally with no intention of resale, but which 
because of wartime shortages come to be in great demand and on which 
an exhorbitant profit can be made. He cites an order of the Supreme Court 
of the U.S.S.R. of December 24, 1942, to the effect that this type of activity 
must be prosecuted by analogy to the Article relating to speculation, even 
though it would not normally be a crime. 

Negligence is given as another question requiring a change in emphasis 
during wartime. While the criminal code draws the familiar peacetime 
distinction between intention and negligence, with lower penalties in the 
event of the latter, wartime conditions are found to have brought the two 
nearer together in the extent to which they endanger society. Thus, negli- 
gent handling of state secrets or of fire protection for a house or factory, 
or failure to build suitable bomb shelters constituted matters of greater 
seriousness during wartime than in peacetime and were punished accord- 
ingly, by virtue of special legislation or by analogy. At the same time the 
principle has been retained that a criminal who acts with intention is more 
dangerous in normal times than a negligent person even when the latter 
causes serious harm. 

Evidence of the continuing importance of determining whether intent or 
criminal negligence was present is found in a decision of the College for 
Criminal Cases of the Supreme Court of the U.S.S.R. in 1944.39 M and P 
had been convicted by the court of original jurisdiction for criminal negli- 
gence in the care of sheep belonging to a collective farm. The record dis- 
closed that M was the shepherd of the farm, while P lived in a courtyard 
into which a door of the sheep shed opened. M left the care of the sheep 
to his minor daughter and gave her no supervision. One night the sheep 
moved into the back of the shed nearest P’s house and private garden. 
P, fearful lest they come into her yard and destroy the garden, closed the 
door to the shed. It happened that considerable quantities of manure had 

been left in the uncleaned shed, and during the night several of the sheep 





See Sudebnaya Praktika Verkhovnogo Suda SSSR, 1944g, Vypusk VI (Moscow, 
1944) 24. 
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died in the stifling gaseous atmosphere. The court of original jurisdiction 
found M guilty of criminal negligence on his job, in that he should have 
kept the shed clean and should have tended to the sheep, and it found P 
guilty as well, since she closed the door intentionally, knowing the sheep 
were inside. The Supreme Court’s College affirmed the conviction of M, 
but ordered that the case against P be dropped since P had no responsibility 
for work with the sheep, and since she did not know and could not have 
known that there was enough manure in the shed to suffocate the sheep 
if the door were closed. 

Soviet jurists have been cautioned to avoid a tendency to forget the sub- 
jective aspects of any crime in their anxiety to administer justice speedily 
on the basis of the objective facts which all can study and assess. 

The importance of considering the individual rather than the objective 
facts alone was made the subject of a decision of the Plenum of the Supreme 
Court of the U.S.S.R. in 1944.51 In this instance the defendant had been 
indicted for violating the law against absence from work without per- 
mission because he had failed to return promptly from leave. His excuse 
had been that rainy weather had prevented his timely return. The court 
of original jurisdiction took into consideration the excellent previous rec- 
ord of the defendant and reached the conclusion that he should be acquit- 
ted in accordance with the provision of the criminal code that a defendant 
who formally violates a law may be acquitted if the court believes he is not 
socially dangerous. The Prosecutor protested the acquittal to the military 
college of the Supreme Court of the U.S.S.R. which reversed the decision 
of the lower court and remanded for a new trial, with instructions to the 
effect that the defendant’s past history was pertinent in determining the 
punishment, but not to relieve him of all responsibility under the criminal 
code for his acts. The Plenum of the Supreme Court reversed its own mili- 
tary college on the basis that the court of original jurisdiction had applied 
the law correctly, in view of the facts it had established of the excellent 
prior record of the defendant. 

Punishment has been a subject of constant concern to Soviet jurists. At 
the time the criminal codes were drafted in the early 1920’s, emphasis 
upon rehabilitation was so great that the word “punishment” was omitted 
entirely from the codes. In its place the words “measure of social defense” 
were substituted. The word imprisonment was also omitted in favor of the 
words “deprivation of freedom.” When the threat of the second World 
War became severe, amendments to the code appeared including new 
definitions of crime and using the word “imprisonment” again. The word 
“punishment” reappeared in legal literature. 





* See idem, Vypusk I (Moscow, 1944) 10. 
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Soviet jurists now emphasize the fact that the educational aspect of pun- 
ishment has not lost its importance. On the other hand it is admitted that 
the primary attention of criminologists has been directed to the question of 
definition of crime and procedures in criminal cases, rather than questions 
of punishment.*? The war is found to have caused the introduction of 
more severe penalties than usual, especially in connection with persons vio- 
lating labor discipline or regulations relating to administration or financial 
matters. A tendency has been noted to reduce even in the pre-war legisla- 
tion the limits within which a sentence might be given, and even to fix in 
some cases an absolute sentence from which a court might not depart if the 
crime is proved. This approach was thought to have a preventive effect 
upon a population which would know in advance that for some acts, a 
specific penalty was waiting. This question is considered open to further 
adjustment with no clear answer prescribed. War conditions caused wide 
variations in penalties, because of mitigating or aggravating circumstances. 
If this custom is to continue, the tendency toward the fixing of less variable 
penalties which was evident before the war may require rethinking. 

Strict adherence to procedural rules has developed as a matter of grow- 
ing importance in reported court cases. There is clearly a tendency toward 
reversal of cases when the court of original jurisdiction acted in a summary 
fashion and overlooked the fact that rules of procedure must be observed 
if justice is to be done. Several wartime cases have indicated the attention 
paid to such matters. In one case,** the defendant was convicted of failure 
to pay his income, military and cultural taxes amounting to 760 rubles. In 
reviewing the case, the College for Criminal Cases of the Supreme Court 
found that the defendant spoke no Russian and had been interrogated in 
the pre-court examination through an interpreter. In spite of his lack of 
knowledge of Russian, the indictment had been presented to him without 
a translation into his native language, as required by the Code of Criminal 
Procedure. There was also no interpreter at the trial as is required by law. 
In view of these violations of the procedural code, the sentence of the lower 
court was set aside. The college went further to say that the facts brought 
out in the case in Russian did not support the charge, and that there was 
therefore no reason to order a new trial. A similar decision was given in 
a case when a deaf and dumb person was convicted for inexcused tardi- 
ness at work.5* The defendant had been convicted in absentia because the 
court could find no sign-language interpreter, and had thought it useless to 
bring the defendant into the court room. The Supreme Court of the 
R.S.F.S.R. had set aside the sentence and remanded for a new trial. This 





"See op. cit., supra, note 29 at 106. 
* See op. cit., supra, note 30, Vypusk II (Moscow, 1944) 18. 
“See idem at 20. 
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decision was appealed to the Supreme Court of the U.S.S.R. which affirmed 
the decision of the Supreme Court of the R.S.F.S.R. setting aside the sen- 
tence, but reversed the order for a new trial on the ground that much time 
had passed and the alleged violation was so unimportant as to be not 
socially dangerous. 

A confession of the defendant was accepted by a court of original juris- 
diction as sufficient evidence of his guilt, even though the Code of Crimi- 
nal Procedure states that it is only one of the kinds of evidence and the 
court must evaluate it in the light of all the facts. The Plenum of the Su- 
preme Court of the U.S.S.R. reversed the decision of the lower court be- 
cause of this violation of the Procedural Code. It went further to say that 
even if the defendant had formally committed a crime, the case was rela- 
tively unimportant and had no harmful consequences, so that no new 


trial should be held.*° 
Crvit Law 


The importance of civil law to Soviet society was shown dramatically by 
the ousting of Professor Pashukanis because of his belief. that it should be 
relegated to the increasingly unimportant fields of law. Since the 1936 con- 
stitution with its guarantees of personal property rights in consumer’s 
goods and inheritances, the questions of civil law have been brought for- 
ward for national discussion. Numerous cases have been reported inter- 
preting the articles of the Civil Code. A new two volume text book of Civil 
Law appeared in 1944 for use in the law schools and courts.*® Conceptions 
of the Roman law countries are continued, with modifications necessary 
to meet Soviet economic and political conditions. For example the rule of 
stare decisis is not recognized in Soviet law, in accordance with familiar 
Roman law traditions, but the explanations of the Plenum of the Supreme 
Court and instructions of the State Arbitration Tribunals are sources of 
civil law to the same extent as the code. The unwritten rules of socialist 
intercourse and morals are not, however, sources of law for the courts un- 
less they have been put in statutory form. 

The relationships controlled by civil law are found to be the social rela- 
tionships arising as a result of the influence of legal norms upon the pro- 
duction relationships which are the base of social intercourse, but civil 
law relationships are not merged with production relationships. The speci- 
fic character of civil ‘law relationships is found in the fact that they are 
volitional. Civil law relationships are found to give to a legally competent 





® See idem, Vypusk III, at 12. 

* See M. M. Agarkov, S. N. Bratus, D. M. Genkin, V. I. Serebrovskii, Z. 1. Shkundin, 
Grazhdanskoe Pravo, Institut Prava Akademii Nauk SSSR (Moscow, 1944), Vol. I, 419 
pp. and Vol. II, 319 pp. 
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person the right to demand of an obligated person a specific action. Under 
this concept civil law as it relates to objects is not the relationship of legal- 
ly competent persons to objects but the demands of legally competent per- 
sons upon all other members of society to refrain from action which would 
interfere with the use of the object. Objects are not considered to be ele- 
ments of legal relationships but prerequisites for the latter. 

In considering agreements, the authors of the recent work start from 
Roman law concepts rather than those of the Anglo-American law of con- 
tracts. They reach the conclusion that the most important question as it 
relates to the agreement is the intent of the parties. They point out, how- 
ever, that for the purposes of the law, the intent which is controlling is 
that which is expressed, and the true intent has no legal importance if it is 
other than the expressed intent, unless the law says so expressly. 

Legal capacity is expressed in terms of a dynamic concept, the authors 
findirg that it does not remain static. They explain that as a person enters 
into one or another legal relationship, new opportunities are opened to 
acquire new civil rights and duties. Juridical. persons are characterized as 
social realities depending for their existence upon the specific interest of so- 
ciety. In bourgeois society this is found to be the interests of property own- 
ers who unite and dissociate themselves from the individual interests of 
each one of the group. In Soviet society juridical persons appear as state 
enterprises which are given by virtue of their juridical personality certain 
operating, accounting and property independence for the purpose of aid- 
ing them to carry out a segment of the national economic plan. 

Property rights are confined to objects. The authors reject the conception 
of property rights in intangibles or creditor’s rights. These latter are pro- 
tected on other grounds. The basic feature of the law of property is found 
to be that it gives the person having a property right the guarantee of the 
realization of use, possession and transfer without interference by third 
persons. In connection with state-owned property, the government corpora- 
tions controlling it are found never to gain title, but only use, and when 
it is transferred to another government corporation, only the use is trans- 
ferred. 

From this recital it is apparent that civil law is again receiving careful 
thought among Soviet jurists. This new work, taken together with other 
detailed studies of civil law questions,** is ample evidence of a trend in 
Soviet civil law toward points of view which are carefully thought out, and 
in many instances not unfamiliar to jurists of western countries. Reported 
cases bear out these conclusions in practice. 





* For example, see Voprosy Sovetskogo Grazhdanskogo Prava, Akademiya Nauk So- 
yuza SSR (Moscow, 1945). 
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Protection of property owners who suffered losses because of the specu- 
lative opportunities which arose with the advance of the German armies, 
was the subject of many wartime cases after the Soviet forces regained the 
occupied territories. One such case concerned a plaintiff who sought the 
setting aside of a sale executed by her as the Germans approached. She 
had sold her cow for a few pounds of meat. The court of original jurisdic- 
tion refused to set aside the sale, but the College for Civil Cases of the Su- 
preme Court of the U.S.S.R. held in 1942 that the sale occurred in abnor- 
mal times, and the absence of any personal compulsion or fraud did not 
remove the case from the article of the code relating to the nullification of 
one-sided agreements.** 

A variation on this theme occurred when F sought specific performance 
of a contract to vacate a house on a certain date. The facts showed that 
P had sold the house to F with the condition that if P did not return to her 
family’s home in the White Russian S.S.R. before July 1, 1941, the contract 
would be annulled and P would return the money she had received for the 
house. F paid three-fourths of the purchase price and occupied the house. 
The war intervened and prevented P from going to the White Russian 
S.S.R., and she brought suit to regain the house. The court of original 
jurisdiction refused to decide the case as to the validity of the sale and or- 
dered the question of ownership postponed until after the war. The Su- 
preme Court’s College for Civil Cases declared the refusal of the lower 
court to decide the case improper and decided that the parties should be 
returned to their original status since the condition anticipated in the con- 
tract had occurred not because of the will of the parties but because of the 
military situation.*® , 

When the advance of the war was not the cause of a sale, the Supreme 
Court has ordered that the decision of a lower court setting the sale aside 
be reversed.4 In this case the facts indicated that even though the sale 
occurred at the time of the evacuation, the reason was that the cow was 
sick, and not because of the pressure of the retreat before the Germans. 

Persons who sought to avoid contracts because of war conditions were 
carefully examined by courts. In a case in the city of Tula suit was brought 
against a repair cooperative for the return of a watch which had been left 
for repairs. The cooperative argued that it had suffered severely during the 
German artillery barrage of the city in December, 1941. The court of origi- 
nal jurisdiction accepted the plea and held that the cooperative was not 
responsible. The Supreme Court’s College for Civil Cases set aside the 





See P. E. Orlovskii, Praktika Verkhovnogo Suda SSSR po grazhdanskim delam v 
usloviyakh otechestvennoi voiny (Moscow, 1944) 9. 

® See idem at 10. 

“See idem at 15. 

















March | LAW IN THE USSR. 239 


decision. It declared that the cooperative would have to prove that it had 
lost the watch as the result of events that it could not have anticipated, and 
such proof had not been introduced. The cooperative could not have pre- 
vented the barrage, but it could have and was required to take measures 
to protect property entrusted to its care, the more so since its building was 
not struck. The cooperative was responsible in damages for the watch if it 
could not actually be returned.*? 

Inheritance taxation was abolished during the war.*? A filing fee at 
graduated rates with a top of 10 per cent on estates over 10,000 rubles in 
value was retained for all except persons dying in defense of the father- 
land during the war. The filing fee was not large. In consequence it be- 
came possible for an heir to obtain considerable property at the death of 
one who had been successful as an engineer, artist, author, musician, law- 
yer or member of some other profession important to Soviet society. A 
change in the inheritance laws also occurred during the war due to the 
decimination of families which reduced the number of heirs who could 
take by intestacy or to whom bequests might be made under the pre-war 
law of inheritance. By decree of March 14, 1945,*8 the circle of heirs who 
could take by intestacy was expanded so that if no direct descendants, a 
spouse or incapacitated persons previously dependent upon the deceased 
survived, or in the event all refused to accept the inheritance, the estate 
was to be distributed equally among able-bodied parents, or, in their ab- 
sence among brothers and sisters of the decedent. The power of testa- 
mentary disposition was also enlarged so that a testator might bequeath 
not only to any one qualified to take by intestacy, but in the absence of any 
persons who would qualify as heirs if he were to die intestate, to any pet- 
son of the testator’s choice. The former rule was retained that if a child 
under eighteen years of age survived, a testator could not disinherit him, 
but must provide at least three quarters of the portion he would have re- 
ceived if he had taken by intestacy. 


Famity Law 


A steady trend toward strengthening of family ties has been apparent 
since the 1930’s. The early days of easy divorce and common law marriage 
have gone. In many respects Soviet citizens are held to stricter observance 
of their marriage vows and of their parental responsibility than is custom- 
ary in all but the most conservative states of the United States. The war 
accentuated the trend. 





“See idem at 23. 
“'See decree of January 9, 1943, Vedomosti, No. 3 (209), January 16, 1943. 
“See Trud, March 18, 1945 and Vedomosti No. 38 (365), July 12, 1945. 
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The early divorce procedure requiring the presence of the petitioner 
alone had been abolished by decree on June 27, 1936. The Registration 
Bureau for acts affecting civil status was required by the 1936 decree to 
summon both parties before registering a divorce. Special attention was re- 
quired for any children of the marriage, for they were the primary concern 
of the state leadership. The divorce could not be prevented by one of the 
parties or refused by the Registration Bureau, but the children had to be 
provided for. To discourage divorce a graduated registration fee was 
established of 50 rubles for the first divorce, 150 rubles for the second and 
300 rubles for the third and subsequent divorces. 

The wartime decree of July 8, 1944,*° went much farther. It ended 
recognition of unregistered cohabitation, which had been considered since 
1926 as having the legal consequences of marriage. It required all unions 
to be registered if any legal consequences were to follow. It also removed 
divorce from the jurisdiction of the Registration Bureau and provided 
that it would be granted only by a court. The law made divorce difficult 
to obtain, for it declared that the court of original jurisdiction might not 
grant the divorce but only the appellate court. The court of original juris- 
diction was to serve in a manner somewhat reminiscent of a Master in 
American jurisprudence. It was to determine the facts and attempt to 
reconcile the parties. If this proved impossible the case might be appealed. 
No grounds were set in the statute as meriting the divorce. The court was 
expected to use its discretion in trying to reconcile the parties, and only if 
this failed, to grant the divorce. Fees were increased considerably to sums 
ranging from 500 to 2,000 rubles. 

The size of families has concerned the state since 1936,*° when a decree 
set up a system of payment to parents of numerous children. Premiums 
were to be paid to mothers for each child born after the sixth. The pay- 
ment was to be increased with the eleventh child and subsequent children. 
With the coming of the war the need for restoring population losses be- 
came a reality and there was enacted on November 21, 194147 a tax upon 
single persons and childless married couples. The tax was 5 rubles on 
wages up to 150 rubles per month and 5 per cent on wages over that 
amount. It fell on men from 20 to 50 years of age and upon women from 
20 to 45 years of age. Exceptions were granted to persons in military serv- 
ice and their wives, male students to 25 years of age and female students 
to 23 years of age, pensioners and persons, who, in the opinion of a 
medical commission were sterile or should not bear children for reason 


of health. 





“See Sob. Zak. SSSR, 1936, I, No. 34, Art. 309. 
“See Izvestiya, No. 162 (8464), July 9, 1944. 
“See lex cit., supra, note 44. 

“See Pravda, No. 326 (8734), November 24, 1941. 
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The tax to increase the size of families was extended on July 8, 194448 
to apply to persons with not more than two children. It also narrowed the 
exceptions further. The same decree established an Order of Motherhood 
for mothers of ten children, and lesser orders for those with fewer. It also 
extended the premium plan to mothers of fewer children than had been 
set by the 1936 law. Mothers qualified for payments after the birth of the 
second child, rather than after the birth of the sixth child. 

The effectiveness of the measures to increase the size of families has 
been startling. In a report issued by the Presidium of the Supreme Soviet 
following its meeting of June 26, 1946*° it was stated that from the date 
of enactment of the law to April 1, 1946 payments for large families had 
been made to 1,863,000 mothers to a total amount of 3,200,000,000 rubles. 
The number of mothers receiving the title of Mother-heroine for ten or 
more children was 11,138 during the same period, while 1,141,584 mothers 
received the lesser honorary awards. 


Lazsor Law 


Rigid discipline was the wartime rule in production, transport and in 
all services supporting the front. The strict wartime laws followed a series 
of pre-war enactments designed to prepare the U.S.S.R. for the war which 
seemed inevitable. As early as December 28, 1938, a law was enacted pro- 
viding for the dismissal of workers who were tardy three times during a 
month or four times during two consecutive months.°° Subsequently any 
single tardiness in excess of twenty minutes was considered as absence for 
one day and sufficient reason to cause dismissal. 

The work day was lengthened to eight hours and the week to six work 
days and one holiday by decree of June 26, 1940.51 The same decree denied 
to workers in factories and offices the right to leave their jobs without 
permission from the administration. Permission could be withheld except 
in cases involving ill-health, or withdrawal to enter a technical training 
school. Such laws as these were designed to prevent labor turnover which 
was a matter of great concern in a country where there was a labor short- 
age and workers moved frequently from place to place in an effort to better 
their position, or even out of curiosity. The laws followed the failure of 
labor passports to control the turnover. These passports had been is- 
sued to each workman, and an employer was required to examine them 
when interviewing a candidate for a job, and to enter the reasons why a 
worker was severed from a job, if such occurred. 





“8 See lex cit. supra, note 45. 
“See Vedomosti, No. 23 (432), July 1, 1946. 
™ See Sob. Post. SSSR, 1939, No. 1, Art. 1. 
5 See Vedomosti, No. 20(83), July 5, 1940. 








242 WISCONSIN LAW REVIEW [Vol. 1947 


A sharp step forward in measures to prevent labor turnover was taken 
in December 26, 1941.5? The decree of that date provided for penalties 
ranging from 5 to 8 years in prison for workers who left military indus- 
tries without permission. Such action was declared to be the equivalent of 
desertion from the Army and subject to review by military tribunals. 


Executive and technical personnel had already been held to their 
jobs by a law of October 19, 1940,°° under which the People’s Commissars 
of the U.S.S.R. were given the right of obligatory transfer of special cate- 
gories of professional people and skilled workmen from one enterprise or 
institution to another, regardless of the territorial location of the institu- 
tions or enterprises. Bonuses in salares and payment of the expenses of 
moving a family to the locality designated were provided for. Persons who 
refused to carry out the instructions of the People’s Commissars were de- 
clared to be within the classification of workers who had left their jobs 
arbitrarily, and were to be tried under the terms of the law of June 26, 
1940, previously reviewed. 


Underquality production was made the cause for penalties levied against 
the director of a factory and his staff, the penalty being imprisonment for 
from five to eight years.°* This decree raised the penalties long existing’ 
in the criminal code. 


The end of the war brought repeal of many of the strict labor laws in- 
cluding a wartime law permitting managers of government enterprises to 
establish from one to three hours of compulsory overtime work for each 
working day.®° Under this law the working day had been extended to 
eleven hours in all but the most strenuous jobs, except for persons under 
sixteen years of age, who could be subjected to not more than two hours of 
overtime and pregnant women who were excused from overtime for six 
months before and after childbirth. 


An amnesty was granted as a victory present on July 5, 1945,°° to those 
convicted under the provisions of the wartime decree of December 26, 
1941. The laws on tardiness and restriction of movement between jobs re- 
main, however, and may be expected to be a part of Soviet labor legislation 
until the labor shortage has been relieved and reconstruction has brought 
the nation to pre-war production levels. 





52 See Izvestiya, No. 306 (7682), December 27, 1941. 

*8 See Vedomosti, No. 42 (105), October 26, 1940. 

See decree of July 10, 1940, Vedomosti, No. 23 (86), July 20, 1940. 
% See Izvestiya, No. 150 (7526), June 27, 1941. 

% See Vedomosti, No. 39 (366), July 15, 1945. 
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CONCLUSION 


Soviet law reflects closely the economic and political condition within 
the U.S.S.R. Much still remains to be done to bring the U.S.S.R. to the 
point where the needs of the people can be satisfied. Wartime destruction 
was severe, and the reconstruction process will take considerable time. In 
view of this type of situation, Soviet law can be expected to demand rigid 
discipline for some time to come. At the same time, there is increasingly 
apparent in Soviet text books, supported by court decisions, a desire to pro- 
vide the environment suitable to a stable community. This community 
will certainly rest upon the economic base which has become associated 
with the U.S.S.R. On the other hand in the personal relationships of in- 
dividuals, when these relationships are in accord with that base, one may 
anticipate the evolution of principles of law which will be understandable 
to lawyers of the west, particularly those with a tradition of Roman law. 























THE TREND TOWARDS NATIONALIZATION IN 
THE LAW OF THE NETHERLANDS 


Henry Van Dam 


Dutch merchants have looked with alarm at nationalization programs 
across the Channel. The activities of the British Labour Party have seemed 
to them to stem from a leftist approach foreign to the Netherlands. An 
analysis of the trend of law in the Netherlands indicates that proposals 
of the British Labour Party have been mere child’s play in comparison 
with the extent to which Dutch industries and public utilities have already 
been nationalized. It will be the purpose of this paper to trace these de- 
velopments. 


Tue Pusric Law Backcrounp 


To gain a better view of the present developments in Netherlands Law 
it is necessary to examine three periods and their effects on the individual 
citizens of The Netherlands. 

The Netherlands has been a state with a long legal history, and changes 
in its laws have come about much more gradually than in states where 
revolutions have taken place. Two events brought about changes which 
divided its recent history into three periods; the surrender by the Dutch 
armies to the overwhelmingly superior German might, and the liberation 
of The Netherlands with the restoration of parliament to its normal func- 
tions. 

Even though The Netherlands are governed by democratic processes, it 
might be advisable to point out that the nominal head of The Netherlands 
is the King, at the present time, Queen Wilhelmina, as defined in The 
Netherlands Constitution in Article 10.1 The legislative body of The 
Netherlands consists of the First and Second Chambers which can be 
compared to the old Senate and Chamber of Deputies in France in the 
Third Republic; all its members are elected by the voters. The members 
of the Second Chamber are elected directly by the voters; the members 
of the First Chamber are elected by the Provincial Councils, which, in their 
turn, are directly elected by the voters. 

The Prime Minister and the ministers are not members of parliament, 
and are charged only with the executive branch of the government. How- 





1 Art. 10—Grondwet voor het Koninkrijk der Nederlanden. Ed. W. E. J. Tjeenk 
Willink, Zwolle 1938. 
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ever, they can, and often do, introduce legislation in parliament which 
parliament can accept, alter or reject. In the case that they cannot get 
the majority of parliament to follow them, the ministers resign and a new 
cabinet of ministers is appointed. 

In the early 1860’s, the most important article of the constitution was 
introduced.” This stated that the King is inviolable and that the ministers 
are responsible. The latter has been explained to mean that the ministers 
are responsible for their deeds and acts. This article was intended to pre- 
vent interference of the King with the actual government of The Nether- 
lands; however, through personal force and _ individual capacity, 
the King (in this case, the Queen of The Netherlands) can greatly in- 
fluence the welfare of his country, as was shown during the time The 
Netherlands government took refuge in England. 

The Judicial Branch is a separate entity. Its members are appointed for 
life by the Queen,” i.e., the government, and are drawn not from political 
office seekers, but from among the best jurists who have previously held 
minor jobs in the Judicial Branch, such as clerks of the court. These 
judges, when sitting as a court, do not give individual opinions on points 
of law, but act as a court, and never reveal what individuah votes they 
cast in developing a collective decision.* 


Pustic UTILITIES 


Public transportation such as buses and streetcars, and public utilities 
such as water, gas and electricity, may sometimes be in separate com- 
panies in The Netherlands but these companies are owned by the cities 
and communities which they serve. Sometimes the communities may give 
them the characteristics of private organizations, but they are not privately 
owned. After many years of unprofitable exploitation, the railways were 
gradually taken over by the State of The Netherlands, even though they 
kept the outward appearance of a corporation, but the State of The Neth- 
erlands is running the railways and all appointments in the railroad field 
are made through the government.° 

When the postal system was inaugurated in The Netherlands, it was 
done under government supervision; it was never in the hands of private- 
ly owned corporations. When the telephone and telegraph came into be- 
ing, they were taken over by the government as part of the communica- 
tions system, and even though, originally, the telephone system was some- 





? Art. 55—Grondwet. 
* Art. 173—Grondwet. 
* Art. 28—Wet op regterlijke organisatie. De Nederlandsche Wetboeken—Ed. by Mr. 
J. A. Fruin, 1936. The Hague. 
®See also Law of July 9, 1900 Fruin, p. 2221. 
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times under direct control of cities, the state government had a controlling 
interest and organized it in a central organization for The Netherlands. 
In one other field, nationalization had made great strides. The coal mines 
in The Netherlands, which have proven to be a hazardous, mostly un- 
profitable organization, became, for the majority, state owned and operated, 
and, as a result, were usually running at quite a loss. 

Undoubtedly, nationalization is not completely foreign to The Nether- 
lands. As such, however, the economy of The Netherlands can hardly be 
called a “planned” economy, despite government interference with labor, 


industry and merchants. 
LaBor AND EMPLOYERS 


Labor’s cause in the old Dutch system had made such strides since 
the beginning of the century that by the outbreak of the war, its position 
in The Netherlands was many times better than the status of labor in the 
United States. While the United States’ labor problem does not touch 
closely the problem of nationalization of industry except during wartime, 
when the government had to avert strikes by taking over certain essential 
industries, Netherlands’ labor strongly influenced governmental policy 
and politics generally through an organized labor party. 

There existed in The Netherlands before the war several large unions, 
which were organized along religious or political lines. These trade 
unions can be compared with the C. I. O. and A. F. of L. in that they 
comprise all different industries, but differed in their local union policy. 
For instance, the metal workers would be organized in a single union 
and not in different locals in separate factories. 

The largest of these unions was Het Nederlands Verbond van Vakvere- 
nigingen, which was closely connected with the Social Democratic Party. 
The unions which were mainly religious were the Roman Catholic Work- 
men’s Union and the Christian Trade Union. In addition to these, there 
was a so-called neutral union called The Netherlands Trade Center. The 
total membership of these unions was considerable and amounted to about 
700,000 members. The employers were allowed to organize in The Neth- 
erlands and had formed several employer organizations of which the 
league of Netherlands Employers became the strongest. In case of dis- 
putes, the employer organizations and unions were competent to deal 
with each other and agree to contracts for the whole industry. 

Labor had not won this position without some terrific struggles, but 
after it had won, it cooperated with the employers’ organizations more or 
less harmoniously. The danger of strikes in state owned enterprises such 
as the railroads was averted after the railroad strike in the beginning of 
the twentieth century (which paralyzed the Dutch communications sys- 
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tem) by giving the railroad employees a separate civil service status and 
outlawing strikes in that particular industry. This law was obeyed by 
the railroad employees during normal times before the war. Their union 
respected it because of the strong binding position given to them by the 
same law. Its advantage became apparent during the occupation of The 
Netherlands when in early September, 1944, The Netherlands govern- 
ment ordered a strike of the same workers, and the transportation system 
in The Netherlands was dealt a crippling blow. 

In addition to labor, other factors in a planned economy had to be con- 
sidered in war preparations. Mr. H. Vos, Minister of Commerce and In- 
dustry, writing on “Trade and Industry” for the Annals of the American 
Academy of Political and Social Science,® said: 


Even before September, 1939, The Netherlands had made economic 
preparations for a European war. It was realized that even if this 
country remained neutral, as in the war of 1914-18, the blockade un- 
avoidably resulting from a war would considerably lower the level of 
prosperity. Ample stocks of foodstuffs and other goods were laid in, 
consideration being given to the possibility that the country might 
have to live on them for years. The governmental machinery for 
management of economic affairs was expanded, thus affording in- 
creased centralization in dealing with a war depression. Thus it was 
hoped to lead the country effectively and without coercion through the 
horrors of war. 

This hope, however, was frustrated by the German occupation which 
brought some changes in the economic progress of The Netherlands, and 
in many cases, retarded it. 


THe NETHERLANDS UNDER OccUuPATION 


Even though The Netherlands government transferred its seat to London 
while it issued decrees which were binding as laws for The Netherlands, 
German legislation profoundly influenced nationalization of industry. That 
the transfer of the government to London was a constitutional act despite 
Article 21, Section 2 of the Constitution of The Netherlands has been con- 
cluded as a constitutional act under emergency constitutional law. Prof. 
J. P. A. Francois* says: 





The Emergency Constitutional Law is a law which is to be applied 
in an emergency when through the application of the law written for 
normal circumstances the interest of the State is so strongly endan- 
gered that the existence of the State itself is at stake. As the legislator 
generally can only legislate for normal circumstances which he can 
visualize, the Emergency Constitutional Law remains unwritten, The 





* The Netherlands during German Occupation, 245 ANNALS 55, May 1946. 
* Handboek van het Volkenrecht (1931) Vol. II, p. 382—by Prof. J. P. A. Francois. 
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unsatisfactory results which this may have for the implication of law 

in general can only be corrected by repressive control. Nevertheless, 

the principle of Emergency Constitutional Law cannot either in the 
international community or in the national community be denied. 

Article 21, Section 2, Constitution of The Netherlands, provides that in 
no case shall the seat of the government be outside the realm of the King- 
dom of The Netherlands in Europe. This article, however, did not en- 
vision occupation but only the event that a King or Queen who already 
ruled other countries would succeed to the throne of The Netherlands. 
Moreover, this rule of Article 21 is not judicially enforcible, and because 
of that, is more directory in its nature. 

Even though the Dutch parliament had considered the possibility of 
emergency legislation during occupation in discussions of constitutional 
revisions, it was that body’s general feeling that such provision should not 
be written into the Constitution because emergency legislation after occu- 
pation was recognized as superseding the written law. Prof. Vanden 
Bergh, an outstanding authority in The Netherlands in constitutional law, 
stated in one of his lectures that the written law may be the supreme law 
of the land, but the law of necessity and survival of a country still super- 


sedes it. 

Important aspects of this subject are the recognition of the government 
in exile and the decrees issued by them. F. E. Oppenheimer in an article 
entitled, “Government and Authorities in Exile”® says: 

The recognition of the Government in London, after the invasion 
of their countries in Europe, is clearly in accord with the old and well- 
established principle of International Law, that belligerent occupation 
does not affect the sovereignty of the occupied state. The occupying 
power is not successor to the lawful sovereign in the occupied territory, 
but is a government based on force exercised as a war measure. 

The writer quotes as a basis for this statement Article 43 of the 1907 
Hague Convention and the established rules of international law. 

The English and American courts have upheld the right of the Nether- 
lands Government to decree emergency legislation while sitting in Lon- 


don.” 





® Governments and Authorities in Exile—by F. E. Oppenheimer, 36 AM. J. INT. L. 
568. 
°A few cases which might interest the reader are quoted here: The Amand Case 1 
All E. R. 236. In this case, the English Court accepted the validity of a Dutch decree, 
issued by The Netherlands Government ir Exile, regarding the conscription of Dutch 
nationals in England, even though it might not have been promulgated according to 
ordinary constitutional law, but was based on emergency law. 

See also Amstelbank N. V. v. Guaranty Trust Co., 31 N.Y.S.(2d) 194, in which 
decrees issued by the Germans in the Netherlands were not recognized by the N.Y. 
court and Anderson v. N.V. Transandine Handelsmaatschappy 28 N.Y.S. (2d) 547, 31 
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Since the Netherlands government returned to Holland, the constitu- 
tionality of some of its decrees without the cooperation of a duly elected 
parliament could be doubted. In fact, Prof. E. M. Meyers, one of the most 
outstanding Netherlands jurists, published an advertisement in which he 
asked for the return of property stolen from him by the Germans, thereby 
indicating that a decree issued by The Netherlands government on that 
point was invalid.'® In an interview, Prof. Meyer also attacked the law’s 
constitutionality. Since the present newly elected parliament has not dis- 
affirmed any of the previous decrees, they will be enforced as law. 

While the legal government legislated in exile, the Germans, contrary to 
the rules of warfare, instituted a civil rule in The Netherlands, under the 
recently hanged Seiss-Inquart. 

Under the “supermen”, The Netherlands had to be reduced to a mere 
agricultural country, and was allowed only those industries which would 
serve the war purposes of the modern monster of martial domination. The 
German occupation wrought changes in the financial and agricultural 
situation, trade and industry, and labor and employers’ organizations.!* 

When the Germans conquered Holland, they violated several rules of 
the Hague Convention. One of them was against interference with private 
property of private citizens. Through a methodical system of theft and 
plundering, all Jewish capital was confiscated by depositing the individual 
fortunes with the firm of Lippman, Rosenthal & Co., in Amsterdam, and 
by handing over Jewish and partly Jewish owned factories, stores, banks 
and industries to German henchmen, as political plums. Furthermore, the 
German government maintained close supervision over these organizations. 

The Germans took over part of The Netherlands private industry by 
printing money and by assessing heavy occupation charges against The 
Netherlands. 

Lewis L. Lorwin states in “Economic Consequences of the Second 
World War”:*! 


Occupation costs for Belgium, France, Denmark, Norway and Hol- 





N.Y.S. (2d) 194, 289 N.Y. 9 in which a decree issued by The Netherlands Government 
in Exile temporarily confiscating assets belonging to citizens of The Netherlands in oc- 
cupied territory was upheld by the N.Y. courts. 

See also Martin Domke “Trading with the Enemy in World War II” New York, 
1943, p. 363. 

 Rechtsherstel in de effectenregistratie. The Knickerbocker Weekly, New York City 
Issue of March 25, 1946. 

78 A complete study of these problems can be found in the Annals of the American 
Academy of Political and Social Science on The Netherlands during German occupa- 
tion; (Vd. 245, May 1946) in the Knickerbocker Weekly, between the years 1941-1945, 
printed in New York, and in the publication, Vrij Nederland, editions 1940-1945, 
printed in London. 

“ Lewis L. Lorwin: Economic Consequences of the Second World War, N.Y.C., 1941. 
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land amount to 1050 million pounds a year. Under the Young Plan 
after the World War, the German obligation amounted to 125 million 
pounds a year. These amounts do not include the original stolen 
amounts. 

This was written in May 1941, but since that time, the amounts have 


increased considerably. In 1943, a Dutch Nazi official estimated in one 
of his speeches that the German occupational costs for The Netherlands 
would amount to $700,000,000 a year.1* Actually, this figure will be 
probably too low. 

“On January 1, 1940, the national debt of The Netherlands amounted 
to approximately 3,000,000,000 Fl. of $1,200,000,000. According to the 
latest available figures, this debt must be estimated at about 25,000,000,000 
Fl. or $10,000,000,000, an increase of 800 per cent.” 

With the cheap money they printed, the Germans obtained raw ma- 
terials during the war which were not available to other organizations, and 
those industries which they ran were the only ones which could really 
function. The others were starved out because they could not get supplies. 


REsIsTANCE TO GERMAN MEASURES 


The German attempt to nationalize The Netherlands farms was doomed 
from the beginning by the Dutch farmers, the most individualistic persons 
in the nation. The German system of rigid control was completely foreign 
to them. That interference with farmers in The Netherlands is a ticklish 
matter, was already clear during the First World War to The Netherlands 
Government when it tried to enforce a distribution process of food prod- 
ucts. During that time, despite rigid controls of their own government, the 
farmers did whatever they could do to evade such laws. 

The Germans destroyed the old farm organizations which represented 
about 70 per cent of the independent farms and truck farms. As a substi- 
tute, they offered a new organization called, “The Netherlands Land 
Class”, which they ran." 

The change in the inheritance law was typical of the Nazi innovations. 
The civil code was altered to decree that the oldest son or the best farmer 
in the family would inherit his father’s farmland, while the other children 
would be compensated in money. The Nazis controlled the organization 
which selected the best farmer of the family, and only those who could be 
induced to join this nefarious organization were selected.® This provision 
was never recognized by the Dutch. 





%Vry Nederland, weekly published in London, year 1943. 

%* Financial Situation by F. A. G. Keesing, 245 ANNALS 33. 

“The Agricultural situation by C. H. J. Maliepaard, 245 ANNALS 48. 

* Netherlands News, published by The Netherlands Information Bureau during 1943. 
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The farmer, however, did not accept this re-organization, and when the 
Germans realized this recalcitrance, they stole livestock and farm equip- 
ment and flooded the land wherever possible. By these methods, they 
ruined about 230,000 hectare (1 hectare is 2.47 acres), which amounted 
to 25 per cent of the available farmland and 20 per cent of the available 
meadowland. Because of the consequences of the German attempt, it is 
doubtful whether any further attempt will be made to nationalize agricul- 
ture. 

The relatively small but well organized industries in The Netherlands 
were soon made subject to control by the Germans in order that they 
could not compete with the industries of Germany. Wherever possible, 
German Fuehrers were appointed as head of industrial organizations or 
were put into controlling positions. As soon as the fortunes of war turned 
away from the Germans further curtailments of Netherland industries 
took place and only war industries or those essential for daily life were 
allowed to continue producing. Through these measures, together with 
material and labor shortages, Dutch industrial life was virtually para- 
lyzed.® 

In contrast to Belgium, The Netherlands had become a battlefield dur- 
ing the last year of the war and had suffered through constant bombing 
attacks by the Allies. This, of course, added to the plight of industry and 
made it even darker for the individual manufacturer. If, on V-E Day, 
nationalization had been suggested to the industrialist, it would not have 
made much difference for him, as he had neither tools, raw materials nor 
credit. 

The Dutch, however, with their characteristic hardiness, have started 
again, and in several places the factories have come back in full swing, 
even though production was resumed with defective means. When the idea 
of nationalization of industry is mentioned, there is not muck interest in 
it, as far as the manufacturers are concerned. 


That the Dutch labor and employers’ organizations were organized in 
cooperating separate unions was a thorn in the side of the Germans,’* who, 
in their own country had organized all labor into one central laborfront, 
and had taken away the powers of the union. 


Shortly after they occupied The Netherlands, the Germans appointed a 
Dutch Fascist, Woudenberg, to head The Netherlands Federation of Trade 
Unions, the largest organization which had been cooperating with the 
Social Democratic Party, and dismissed its leaders. Through this fascist 
puppet, the Germans hoped to direct the entire socio-economic life of in- 





© Trade and Industry by H. Vos, 245 ANNALS 58. 
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dustries in the path they desired. What they did not count on was the 
wholesale resignation of union memberships. 

The other unions were not safe from German interference either. 
Through different measures they were either high pressured in joining 
the N. V. V. or in dissolution. The smaller unions, of course, were 
brought first under control of the now Nazi dominated N. V. V. and fi- 
nally in 1941, the so-called “Christian” unions had to follow suit. The 
greatest part of the union membership resigned in order not to become 
subject to the new German union rulers. 

How the Dutch fought these measures under great hardships was de- 
scribed in the Annals of the American Academy:'* 

The Dutch system of voluntary unemployment insurance is taken 
care of by the trade unions. Therefore, when a worker withdraws his 
membership from the union, he loses his right to unemployment bene- 
fits. 

In every possible way the leaders tried to work against the new 
measures and to commit sabotage. The union of metalworkers re- 
ceived orders to cooperate in the selection of workers to be sent to 
Germany. In agreement with their employers they were able to ig- 
nore this order for a long time, and finally they flatly refused this 
cooperation. The builders’ union refused to sign a contract to work 
with laborers who were voluntarily working for the German war 
machine, either in Germany or in Dutch aviation plants. 

German attempts to create a unified labor front in the Nazi pattern 
through the welding of employer and employee organizations were furth- 
er frustrated by the employers who, realizing the consequences, refused to 
yield to German pressure. As a result, the German commissioner was 
forced to dissolve the employers’ organizations. When the Germans fi- 
nally instituted a Dutch labor front similar to that of the German labor 
front, extremely few persons joined the organization:'* All property of 
the unions was taken over by this labor front, however, and most of it 
was dissipated. If the labor front had been successful, it would have been 
a step towards nationalization; however, the Dutch balked at this inroad 
on this precious liberty. Despite the failure of the German idea, a closer 
cooperation between the unions themselves was discussed and between 
the unions and the employers’ organizations, and certain progress to a bet- 


ter planned economy was suggested. 


NATIONALIZATION SINCE THE LIBERATION 


While the Dutch resisted German attempts at nationalization, they 
realized it held certain advantages when applied to special industries. At 





* Labor and Employer Organizations, E. Kupers, 243 ANNALS. 
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the same time, many groups opposed complete nationalization. Several 
laws have since been enacted which contain some of the ideas, but bills 
which were thought too far-reaching have been rejected by Parliament. 
Certain political groups in The Netherlands, such as the Labor Party, the 
Communist Party and the left wing of the Roman Catholic Party, 
have favored a planned economy. The other parties, however, oppose it 
strenuously. Even before The Netherlands were completely liberated, a 
decree was enacted on April 26, 1945, which temporarily nationalized the 
mining industries.1* It provided for the government to take over all the 
properties and appurtenances of all mines which were allowed to operate 
under license. This law also froze to their jobs all persons who were work- 
ing in these mines on or after September 1, 1944. The minister was al- 
lowed to requisition their services, but it was possible to appeal this re- 
quest to an arbitration commission. At the same time, however, the 
miners who did not appeal were exempted from army service. The minis- 
ter could also interfere with collective bargaining contracts, either to 
maintain or to improve them. 

To compensate the mining companies, this decree established prices of 
the mined articles, exploitation costs, depreciation and a meager margin of 
profit. It should be emphasized, however, that this law could only be en- 
acted as a temporary measure. 

Very shortly after this decree was issued, another decree!® was passed 
which set up an industry mining council called M.I.R. with certain sub- 
ordinate groups. Among them were specific group councils which were 
to be located at the main seat of the particular mines for which they each 
functioned and councils which were to be located in the particular branch 
of the mine. These council groups were given special legislative powers 
under Articles 152 to 154 of the Constitution of The Netherlands. These 
articles established that, by law, certain industry groups could be set up 
and these groups or councils could be given the power to issue ordinances. 
The decree of June 20, 1945 is not such a law as the Constitution en- 
visaged; however, there is no doubt that this decree will be enacted as law 
or maintained in similar law. 

All the details cannot be discussed in this article. The following im- 
portant features should be pointed out, however: The members of the 
M.I.R. are appointed as follows:2° Four members are appointed as repre- 
sentatives of the clerks in the mining industry upon recommendation of 
their union. Six members are appointed as representatives of the laborers 





8 Staatsblad van het Koninkrijk der Nederlanden (hereinafter referred to as ‘“‘Staats- 
blad”) #F 63 Buitengewoon Mijnbesluit. 
 Staatsblad #F 99 Mijnstatuut, June 25, 1945. 
® Chapter 2 Arts. 5-9 #F 99 — Staatsblad. 
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in the mining industry upon the recommendation of their unions. Six 
members are appointed as representatives of the employers upon the 
recommendation of the mine councils and of the management of the state 
mines. Four members are appointed as representatives of the employers 
upon the recommendation of the management and the board of directors 
of the private mining industries. In addition, a chairman is appointed by 
the Crown. This position is not a permanent one, but is in the nature of a 
full-time position. 

The members of the M.I.R. are given a small annual salary which is in 
addition to their ordinary income. 

The duties of the M.I.R. are described*! as constituting the promotion 
of the Dutch economy’s well-being insofar as this can be accomplished by 
the production and distribution of coal and its manufactured products; 
the promotion of an economically and socially responsible management of 
the mine industry; and the promotion of the mining personnel’s social se- 
curity by giving direction in social and economic affairs to persons, or- 
ganizations and industries which belong to the industry. Similar provi- 
sions have been made for the subordinate groups which function in a 
similar way, but they are intended more for the particular subject group 
for which they have been appointed. 

The M.I.R. has the power to execute laws and decrees based on laws.” 
In addition, it has the power to make ordinances, regulating the duties and 
rights of labor in the mining industry. It can prescribe certain rules where- 
by wages, salaries and general labor conditions can be discussed; however, 
it is not allowed by such law to exercise pressure for closed shops or make 
distinction between organized and unorganized labor and employers’ or- 
ganizations. Furthermore, while it can make regulations in regard to the 
hiring, promotion and firing of clerks and laborers, the same safeguards 
must be observed. It can make regulations to avoid a shortage of laborers 
in the mining industry or for the prevention of unemployment; it can 
make regulations for the exchange of laborers and clerks from one mine 
undertaking to another mine undertaking. It can regulate the education 
of skilled miners and can control such educational institutions. Further- 
more, it can establish provisions for other far-reaching social purposes. 
Most important of all, it can force arbitration. It can also require informa- 
tion from the unions of their activities. They have even been given the 
power to make ordinances for the assessment of the mines. The subor- 
dinate groups have been given some powers, but they are not as far reach- 
ing as any of the above mentioned. 


2 





™ Chapter 2 Art. 3 #F 99 — Staatsblad. 
2 Title II, Chapter 1 #F 99 Staatsblad. 
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This so-called “mine statute” is the most extreme law thus far enacted 
and could be considered as a forerunner of a planned economy; however, 
it is too early to tell how this system will work out. Even when the pri- 
vate mines are restored to the individual owners, which is highly improb- 
able, the individual freedom has been sharply curtailed by this decree and 
might still be considered the nationalization of this industry. 

We should remember, however, that the mining industry in The Nether- 
lands was never a prosperous one and very seldom made profits, and that 
the natural resources of The Netherlands contain very few mineral de- 


posits. 


RESTRICTIONS AND RECONSTRUCTION 


There have been three other kinds of decrees and laws which, while not 
dealing directly with nationalization of industry, are closely connected 
with it. 

The first decree contains provisions about the rebuilding of The Nether- 
lands; the second is in regard to employer and employee relationships; and 
the third is composed of individual groups of laws and decrees dealing 
with the regulation of certain trades, but having some characteristics of 
nationalization. 

In addition to that, there are new proposals of law touching the subject 
very closely. 

On May 7, 1945, a decree was issued?* providing for the rebuilding of 
The Netherlands. By this decree, a so-called College of Directors for restora- 
tion and a priority commission was appointed. The College was responsi- 
ble for the preparation and the leadership of all work which would lead to 
the restoration of the traffic system, for restoring the Polders which were 
put under water during the war, and for the technical execution of the 
restoration of the country and everything in connection with it. The Col- 
lege was ordered to plan for these preparations after hearing the Priority 
Commission. This commission would advise which works were to be 
executed and the sequence of their execution. No building of any kind 
could take place without the permission of the College except for minor 
restorations of those buildings which had not suffered important damages. 
All public facilities were made subordinate to the College. Very badly 
damaged buildings could be wrecked in order to obtain materials. Every 
person was made subject to the execution of plans made by the College 
which included the owners of real estate and personal property. The 
College was given power to pay damage to the owner of such property. In 





* Staatsblad #F 67 Besluit van 7 Mei 1945, houdende voorzieningen betreffende de 
wederopbouw van het grondgebied van het Rijk in Europa. 
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case the owners might obtain profit through the plans, they could be or- 
dered to pay the College. Appeals of all decisions of the College were 
allowed to the Department of Buildings & Roads and Restoration. The 
College was given the power to condemn either real estate or personal 
property provided it paid for damages to the owner. In addition, the Col- 
lege was empowered to make regulations for the building industry. The 
Councils of Cities and Villages could not give any building permits; only 
the College could approve them. The College also could overrule existing 
building permits, ordinances and zoning ordinances in favor of any con- 
struction it deemed necessary. 

These measures, however, although far-reaching in their curbs on free 
enterprise, especially in the building industry, must be considered in the 
light of the war emergency. Under such circumstances, it is understand- 
able that the country came first and the individuals second. The respon- 
sible minister for all these regulations was the Minister of Buildings & 
Roads. It is unlikely that this cabinet post has its counterpart in other 
countries, but in The Netherlands, the everlasting battle against the water 
has always been considered so vital as to warrant a separate department. 
Even though in English the translation is “The Department of Buildings 
and Roads,” in the original Dutch, it is Waterstaat, or directly trans- 
lated, “The State of the Water.” 

Rehabilitation, like war, imparts by its nature a certain license to meas- 
ures of expediency, and the significance of these measures as trends tow- 
ard nationalization, must be weighed in the light of that expediency. 

Toward the restoration of The Netherlands, the Minister of Finance 
was empowered to establish a corporation to subsidize all industries serv- 
ing the well-being of the kingdom.** While this corporation permitted 
the participation of private bankers along with the state, it was still sub- 
ject to state control. This constituted an invasion by the state of private 
banking, but again, this should be considered only from the viewpoint of 
emergency legislation. 

In the field of labor regulation, the following changes have already come 
about: The so-called Dutch Labor Front, which was instituted by the Ger- 
mans, was abolished on September 8, 1944. At the same time, the decree 
which liquidated the labor front made it possible for unions and em- 
ployers’ organizations to obtain credits from the government for reestab- 
lishing the unions. This decree proved again how slightly inclined The 
Netherlands government was to assist complete nationalization. In Oc- 
tober, 1945, a decree” was issued, however, which was in reality a change 





™ Staatsblad #F 158 Maatschappy tot Financiering van het Nationaal Herstel N.V. 
* Staatsblad #F 214, E 157, E 52 Buitengewoon Besluit Arbeidsverhoudingen 1945. 
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of two previous decrees which ordered employers to take employees back 
who had left their employ because of circumstances arising out of the 
German occupation. The decree can be compared to those provisions of 
our Selective Service Act, whereby employers were obliged to reinstate 
former servicemen in their previous positions. It differed, however, in that 
a Dutch employer could not discharge the employees who came back 
without obtaining permission from the Director of the Provincial Labor 
Bureau. Of course, if an employee had been a fascist, or had collaborated 
with the Germans, such provisions would not be applicable. An arbitra- 
tion commission was installed to arbitrate between employers and em- 
ployees in the settlement of collective bargaining contracts. The powers 
given to this commission for the settlement of disputes were quite en- 
compassing, but even though this decree again interfered with free nego- 
tiations between employer and employee, it should be considered as a 
temporary measure. If some of its features are retained in a later law, and 
they may be, this might indicate another approach to a very moderate state 
socialism. 

There are several decrees and laws covering miscellaneous subjects 
which have been made in The Netherlands since the liberation from which 
a general tendency can be drawn toward closer state interference with 


private enterprise. 


For instance, one decree set up a commission to eradicate nazi influence 
from motion pictures. This commission can not only ban films but also 
film producers. Another example is a decree of April 27, 1946,27 made in 
accordance with a law permitting the establishment of the precious jewel 
dealers and goldsmiths. It established stringent standards of knowledge 
which the tradesmen concerned had to meet in order to obtain the licenses 
for such establishments which the decree also required. The same kind 
of requirements were set up for other trades. 


Extensive restrictions on the free sales of securities on the stock exchange 
were also instituted.?* Restrictive monetary measures were also taken in 
order to get rid of all black market moneys.?® Furthermore, large-scale 
interferences with banks had taken place. Even though these monetary 
measures may be temporary, they do pose the threat of more state inter- 
ference. It should not be forgotten that most of these rules were made by 
decrees and not by laws, and that whenever nationalization measures were 





 Staatsblad #F 149 Besluit Zuivering Filmproductiewezen. This decree was slightly 
changed by law and was published in Staatsblad #G 114. 
 Staatsblad #G 100 Vestigingbesluit Edelmetaalbedrijven 1946. 
* Staatsbladen, #G 196, 182, 99 F 133 Beschikking Beursverkeer 1946. 
* Staatsbladen, #G 203, F 133 Machtigingsbesluit Geldzuivering. 


















































258 WISCONSIN LAW REVIEW 





[Vol. 1947 


considered in parliament, unfavorable reaction was noted to state inter- 
ference with private enterprise. 


PROSPECTS FOR THE FuTuURE 


It is the writer’s opinion that except for some industries, such as the 
mining industry, nationalization will take place only at a snail’s pace. In 
the Spring of 1946 a national welfare plan*® submitted to the Dutch Parlia- 
ment created so much opposition that it has been quietly dropped for the 
time being. Some aspects of this plan had already been foreshadowed by 
previous provisions. Among them was the centrai planning bureau, which 
was set up to advise the Government on economic policies. Another was 
a proposed law, which was still pending at the end of 1946, which would 
institute separate trade groups having legislative power similar to that of 
the M.I.R. The National Welfare Plan proposal would have legalized the 
central planning bureau, enabling the latter to draft a National Welfare 
Plan which would give direction to Netherlands economy. This National 
Welfare Plan was supposed to provide information on production, ex- 
pected price ceilings, national income and its components, the spending of 
this income, and all other factors which would be of importance to the 
main lines of economic, social and financial administration. Of course, the 
usual commissions were appointed to assist the plan’s work. In the memo- 
randum of explanation, the government went to great length to explain the 
advantages of such a plan. One of these alleged advantages was the co- 
ordination of the different departments, but here it was pointed out again 
that the function of this central planning bureau was limited to advice 
only. 


Among the many severe objections to this proposal, was the criticism 
that the planning bureau was installed before parliament could discuss it. 
Another was that the proposal went too far and brought to an issue the 
controversy between planned economy and free enterprise. Some mem- 
bers of parliament pointed out that this kind of law could easily be in- 
terpreted to institute state socialism, and on that ground, objected strenu- 
ously. Many arguments were propounded both for and against this plan, 
but its real nature was clearly seen. Obviously, it would, if enacted, entail 
a greater degree of state interference with private enterprise—another step 
towards nationalization of industries. This proposal has not been accepted 
as yet and it seems doubtful to the writer that it will be passed in its pres- 
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ent form.5* Certain trade groups which are not official bodies like the 
M.LR. are functioning in The Netherlands at the present time. These 
groups stand a better chance of being ratified legally with regulatory pow- 
ers than does the National Welfare Plan proposal, because the plan’s advo- 
cates would, in their preference for state socialism, tip their hands in a 
political atmosphere that is, at present, hostile to them. 

Government interference with a particular branch of an industry was 
nothing new for The Netherlands. As pointed out before, in the proposed 
National Welfare Plan, trade groups were mentioned to assist in regulating 
industries. In 1935, a law** was enacted enabling the government to de- 
clare a collective bargaining contract binding for the whole industry upon 
application either by the employers or by the trade unions, or to nullify 
such a contract. Of course, exceptions to the general rule were taken into 
consideration. 

In 1936, in a decree** based on this law, the government envisioned the 
possibility that the supervision of such a collective bargaining agreement 
could be left to the separate entity which assisted the government in its de- 
cisions. 

In 1939, several so-called “Rijksbureaux,” or government bureaus, 
were functioning. These bureaus, organized for particular branches of 
trade and industry, had regulatory and some ordinancing** powers. 

In the field of trade and industry, voluntary organizations, more or less 
local in character, had evolved which functioned as price levelers in the 
particular industries which they served, and as a defense against strikes 
and socio-political demands from the unions. 

When the Germans came, they instituted the so-called “Woltersom 
Organization,” named after its first president. An organization of trade 
and industry, it differed from its predecessors in that it was organized from 
the top down, not from the bottom up. This organization served smaller 
industries quite well, but met the dissatisfaction of the large employers’ 
organizations whose voluntary character was destroyed when the or- 
ganization transformed them into bodies of the state. While the Germans 
nominally gave these bodies regulatory powers, the Rijksbureaux retained 
virtually all powers over them as state organizations, but, despite Govern- 
ment control of trade organizations in the “Woltersom”, private enter- 
prise still had some voice. “Woltersom” was still functioning after the 





* Wet tot algemeen verbindend en onverdindend verklaren van ondernemersovereen 
Ramsten Fruin—p. 2492. 

*Besluit 14 Sept. 1936 Fruin supplement—1940—p. 186 Economisch—Statistische 
Berichten. 

*Uitgave van het Nederlandsch Economisch Instituut #1522 Organisatie van het 
Bedrijfsleven by Ir I. P. de Vooys. 
“This proposal has been rejected since this article was written. 
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liberation, but the top of the organization has been removed and a new 
name has been given to the individual group. 

Since the liberation, a proposal which would have given the trade or- 
ganization the functions of the bureaus and made them government bodies 
was defeated in parliament. Had the proposal been approved, these new 
groups would have obtained the ordinancing and regulatory powers under 
Section 154 of the Constitution for that particular trade or industry. 

The scope of the proposal’s intent was obvious. Although the trade or- 
ganizations would nominally have retained their independent character, 
they would, in effect, have become mere subordinate groups of the state 
government. 

It is interesting to note that the Minister of Economy who had fostered 
this proposal did not obtain the same cabinet post in the new government. 

As far as can be seen now, the law, on this point, is still in a state of flux, 
but most employers’ organizations would prefer the existence of the volun- 
tary organizations with their independent ordinancing and regulatory 
powers separate from the state bureaus for that particular group of trade 
and industry, with close cooperation between the two of them. The bu- 
reaus have been and still are considered by the trade and industry as a 
temporary and unnecessary war measure. The independent Dutch manu- 
facturer or tradesman still prefers little interference with his business. 

The trend towards nationalization in The Netherlands apparently was 
slightly accelerated by the war in certain aspects but not much further 
than would have been brought about by the normal political development 
if the war had not occurred. 

The conclusion seems justified that far-reaching proposals for nationali- 
zation, which are not based on an emergency, will not be accepted by The 
Netherlands. 























NOTES AND COMMENTS 


AUTOMOBILES—NEGLIGENCE—PROXIMATE CAUSE—4A, with 
two other passengers, was riding in an automobile driven by B. 
B, without noticing the icy condition of the road, entered a forty-five de- 
gree curve at am excessive rate of speed and lost control of the car. The 
car slid off the highway and overturned. A, B, and the other passengers 
extricated themselves from the overturned automobile, ascertained that 
none of them had been injured and proceeded to right the car forthwith. 
While doing so, A’s wrist was cut on the edge of a window broken when 
the automobile overturned. 4 sued B for damages resulting from this cut, 
alleging that B’s negligence was a proximate cause of this injury. In Hatch 
et al. v. Smail et al.,’ the Wisconsin Supreme Court sustained a finding by 
the jury that the negligence of B, which overturned the car, was a proxi- 
mate cause of the plaintiff's cut wrist. 


The decision is based upon the sections of the Restatement of Torts 
which the court found applicable to the factual situation. It adopted the 
term “legal cause” and used the substantial factor test as a means of as- 
certaining whether the actor’s conduct brought about the injury.? In ap- 
plying this test, two considerations set forth in Section 433 of the Restate- 
ment were given paramount importance. They were: (b) “Whether after 
the event and looking back from the harm to the actor’s negligent conduct 
it appears highly extraordinary that it should have brought about the 
harm”, and (c) “Whether the actor’s conduct has created a force or series 
of forces which are in continuous and active operation up to the time of 
the harm, or has created a situation harmless unless acted upon by other 
forces for which the actor is not responsible”. After employing these 
tests the court determined that as the response of the occupants in right- 
ing the overturned car was both natural and immediate, such action 
came within the provision of Section 443 of the Restatement of Torts 
which provides: “An act done by another in normal response to fear or 
emotional disturbance to which the actor’s negligent conduct is a substan- 
tial factor in subjecting the other, is not a superseding cause of harm 
done by the other’s act to himself or a third person”. Using these stand- 
ards, the court determined that the jury was justified in finding that the 
negligent act caused the injury. 

At the outset it must be recognized that legal or proximate cause has two 





1249 Wis. 163, 23 N.W. (2d) 460 (1946). 
* RESTATEMENT, Torts, Vou. II, § 431. 
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aspects. One of these is factual cause, and the other, those policy factors 
imposed by a court which limit liability for the consequences of a negli- 
gent act. It has been the treatment of these two factors under one name 
that has given rise to much of the difficulty in the substantive law of 
causation. 

Two previous Wisconsin cases presented similar problems, and in each 
findings of legal or proximate cause have been sustained. In Kiviniemi v. 
American Mutual Liability Insurance Company of Boston,’ the plaintiff 
had escaped serious injury when the vehicle in which she was riding had 
negligently collided with another. She had returned to her host’s car in 
a dazed condition and was struck and injured when another car crashed 
into the wreckage. The Supreme Court sustained the findings of the jury; 
that the negligence of the driver of the car in which she had been riding 
was a proximate cause of her injury. In Kramer v. C. M. St. P. and P. 
Ry. Co.,* the plaintiff was injured falling from a box car. The company 
had negligently failed to test the automatic coupling of a box car and when 
a switch engine attempted to connect it to a string of cars, the switch 
failed to couple and the impact sent the car rolling downgrade. Plaintiff 
and a fellow workman ran to the car and boarded it in attempting to set 
the brakes. When the other workman succeeded in this effort, the result- 
ing sudden stop threw the plaintiff off the car and he was injured. The 
court again ruled that the evidence sustained a finding by the jury that 
the plaintiff had reacted normally to a situation created by the negligent 
act of the company, and that the plaintiff's action was not an intervening 
cause. 

No cases have been found in recent decisions of other courts with factual 
situations directly comparable to the Hatch case. There are, however, de- 
cisions which indicate that other jurisdictions would rule in accord with 
the Hatch decision. The Michigan court in Brugh v. Bigelow*® decided 
that the injuries received by a passerby who went to the aid of a motorist 
pinned under his car through his own negligence, were caused by the 
negligence of the driver, and that the passerby’s actions were not interven- 
ing .superseding causes. The decisions in Blanchard v. Reliable Transfer 
Company,® and Siebel v. Shapiro,’ contain smiliar rulings. 

While the Hatch decision does not provide a clear cut answer to the 
present attitude of the court in its use of policy factors, it is apparent that 
intervening causes have become the major policy factor which courts 





*201 Wis. 619, 231 N.W. 252 (1930). 

*226 Wis. 118, 276 N.W. 113 (1937). 

* 310 Mich. 74, 16 N.W. (2d) 668 (1944). 

*71 Ga. App. 843, 32 S.E. (2d) 420 (1945). 

758 Cal. App. (2d) 509, 137 Pac. (2d) 56 (1946). 
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should use in determining whether the actor, negligent in fact, is respon- 
sible for the particular injury sustained by another. This trend is demon- 
strated in this case by the refusal of the court to rule that the act of righting 
the overturned automobile was an intervening cause. No reference is 
made to other policy factors that have been used in the past to limit re- 
sponsibility. 

Although intervening forces as superseding causes are also difficult to 
define and use, the court evidently views this method of limiting liability 
as the most satisfactory solution of the problem. Unless there is evidence 
in a case that definitely establishes that the act of the injured person himself 
was an intervening cause, or that other independent forces were in opera- 
tion at the time of the injury, the court appears unwilling to impose any 
other factors of judicial policy that might limit responsibilitiy when that 
evidence establishes a factual relationship between the negligent act and 
the injury. 

It should be indicated that Section 281 of the Restatement of Torts pre- 
sents other policy factors that may be dealt with by the courts in negli- 
gence cases.° These, however, do not concern legal cause but are of impor- 
tance in determining whether the act invaded an interest of the plaintiff 
which should be protected against such action. The Wisconsin court 
has not as yet made specific reference to this Section of the Restatement, 
but in view of its apparent adoption of the Restatement rules of legal 
cause it is possible that it may be used by the court in an appropriate de- 
cision. Mention is made of this to prevent the article from leaving the 
erroneous impression that no other policy factor than intervening cause 
will be utilized by the court, and to emphasize that the discussion of policy 
factors contained herein is confined to aspects of causation alone. 

The problem of submitting causation questions to the jury, couched in 
terms which do not confuse them, has long been a difficult one for trial 
judges. It has been recognized that in the average negligence case when a 
jury determines that the act is in fact negligent, the legal cause question 
is also decided in the affirmative almost automatically. 

Following the pattern set by the early negligence cases, however, the 
causation questions have been framed in terms such as “natural and prob- 
able consequences” and “foreseeability”, although it is clear that such 
phraseology is not necessary for a correct finding by the jury and often 





® RESTATEMENT, Torts § 281 (b) the actor is liable for an invasion of an interest of 
another if the conduct of the actor is negligent with respect to such interest or any 
other similar interest of the other which is protected against unintentional invasion . . . 
Comment on clause (b) If the actor’s conduct creates a recognizable risk of harm 
only to a particular class of persons, the fact that it causes harm to a person of a dif- 
ferent class, to whom the actor would not reasonably have anticipated injury, does not 
render the actor liable to the persons so injured. 
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only seems to confuse what is a simple problem in the minds of the jury. 

The decision in the Hatch case includes the following statement by the 
court: “It may well be under the facts of this case that the court might 
have determined causation as a matter of law. As to that, however, it 
not being necessary to a decision, no determination will be made.” Such a 
pronouncement may indicate that the court is approaching the point where 
it will recognize that in the normal negligence case a finding that the 
act is negligent also settles the policy factors. Factual cause then remains 
to be determined, and it may be so apparent or at least it will be so clari- 
fied that it can be presented to the jury in such a fashion that cause in 
fact and policy factors will not be mingled. When this point is reached 
by the court the most complex and confusing element of the average negli- 


gence case will be removed. 


Tuomas G. GopFREY 














IMPROVING FARM LEASES IN WISCONSIN* — Although 
the United States has always adhered to the ideal of owner- 
operated farms, as demonstrated, e. g., by the Preemption Act of 1841 and 
the Homestead Act of 1862, farm tenancy is constantly increasing. From 
1927 to 1937 the increase was at the rate of 40,000 per year, nationally.’ 
From 1880 to 1935, the increase was from 25% to 42% (almost 3,000,000).? 
Wisconsin is relatively less tenanted than the nation generally, but it is 
increasing also, e.g., from 15.5% in 1925 to 23% in 1940,3 the heaviest 
concentration being in the southern and southwestern areas of the state 
(about 36.5% )* where corn belt type farming is practiced. In LaFayette 
county, land tenancy tripled from 18° in 1880 to 54% in 1940.5 While 
there has been a war-time decrease in Wisconsin® it is probable that the 
tenancy growth-rate will again soon be on the increase, because of: (a) the 
return of the veterans, many of whom are financially unable to buy their 
own farms, and (b) the currently high land prices, which frustrates pur- 
chase by operators but encourages land speculation. 

Tenant status is not inherently bad. Rather, it is some of the common 
features of farm tenancy, such as failure to compensate the lessee for im- 
provements, unstable family life, etc., that are bad. Full discussion and 
understanding of the rights and duties of both parties in a farm lease 
agreement, together with the drawing of a detailed instrument, tends to 
assure more stable tenure and eliminate the most undesirable features of 


farm tenure. 


CREATION OF THE LANDLORD-TENANT RELATIONSHIP 


Fundamentally, the creation of the status of tenant is the creation of an 
estate in land. Although considered to be personal property, 2 tenancy for 
years produces rights and duties of a real nature in the lessee.’ Conse- 
quently it is imperative that the lessor’s wife relinquish her dower rights 
just as in any other conveyance, when the lessor’s interest constitutes an 


“estate of inheritance”’.® 





*The author wishes to acknowledge his indebtedness to Prof. P. E. McNall, Ted 
H. Field, Marshall L. Peterson, and Rodney O. Kittelsen for their valuable suggestions 
in the preparation of this paper. 
1Farm Tenancy, Report of the President’s Committee (1937) Vol. IV. 
® YEARBOOK OF AGRICULTURE. (U.S. Dep’t. Agric. 1940) 888. 

* Bulletin No. 243, Crop Reporting Service, II. 

*Id. at 26. 

®SarTer, Lanp TENURE IN Process, I. 

* 1945 U.S. Census of Agriculture (Special Release, August 1946) 4, 

* TrrFANy, LANDLORD AND TENANT (1912) 46. 

* Wis, Starts., (1945) §§ 231.01; 235.27. 









































la aa aT A ASR ae eer DR A alk tS i Al RAS te lea eater nat at 


ea. 





ee SE 


a Pe 


= 


eer, 





266 WISCONSIN LAW REVIEW [Vol. 1947 


Besides creating an estate in land, a lease may impose contractual rights 
and obligations of varying type and complexity. These contractual terms 
may modify or even destroy the rights of the lessee as the holder of an 
estate, with a consequent reduction in his status to that of cropper or 
employee. 

The Wisconsin law is clear that when a lessor-lessee relationship exists, 
title to the produce of the farm is in the lessee unless otherwise provided 
in the contract.® Since the tenant in either a cropper status or employee 
status has no title at all,’° and the tenant in a partnership or joint adven- 
ture relationship shares his title with the landlord, it is most important 
that the technical relationship of lessor-lessee exist. 

Furthermore, it is generally desirable to avoid the legal status of partner- 
ship which entails unlimited joint liability for firm obligations, equal 
managerial power, etc.1! The partnership question arises primarily under 
the so-called stock-share lease where the terms of the contract do in fact 
resemble a partnership.’ 

In finding a lessor-lessee relationship, the Wisconsin court has indicated 
that it is influenced by the inclusion of such technical words as “lease, de- 
mise, and let”,!* and “lessor-lessee.”* Conversely, the word “services” was 
considered evidence of the absence of a lessor-lessee relationship.!° Provision 
for occupancy of the farm dwelling by the tenant,’® as well as major man- 
agerial control,’* are evidentiary facts sustaining a finding of the lessor- 
lessee status. 

While the case law on the subject is perhaps too limited to evolve a 
list of suggestions on how to avoid either employee or partnership status, 





*« |. the general rule, supported by the great weight of authority is that where the 
relation of landlord and tenant exists, even though the rent is to be paid in kind, the 
title to the crops is in the tenant until division is made, unless specific provision has 
been made by the parties, in their contract, to the contrary.” Rowlands v. Voechting, 
115 Wis. 352 at 356, 91 N.W. 990, 991 (1902). 

For the distinction between “cropper” and “lessee”, see Taylor v. Donahoe, 125 
Wis. 513, 103 N.W. 1099 (1905). 

™ See, ¢.g., CRANE ON PARTNERSHIP (1938) for the legal effects of the partnership re- 
lation. 

4 E.g., see Wagner v. Buttles, 151 Wis. 668, 139 N.W. 425 (1913); James v. James, 
151 Wis. 78, 137 N.W. 1094 (1912). 

Wagner v. Buttles, 151 Wis. 668, 139 N.W. 425 (1913); Schultz v. Williams, 207 
Wis. 122, 240 N.W. 844 (1932); Rowlands v. Voechting, 115 Wis. 352, 91 N.W. 990 
(1902). 

™ Wagner v. Buttles, 151 Wis. 668, 139 N.W. 425 (1913); Rowlands v. Voechting, 
115 Wis. 352, 91 N.W. 990 (1902). 

* Taylor v. Donahoe, 125 Wis. 513, 103 N.W. 1099 (1905). Here the fact that 
payment for the “service” was to be a part of the crops didn’t take it out of an em- 
ployee status, where the entire ownership of the crops was in the landlord. 

%® Schultz v. Williams, 207 Wis. 122, 240 N.W. 844, (1932); Rowlands v. Voechting, 
115 Wis. 352, 91 N.W. 990 (1902). 

™ Schultz v. Williams, 207 Wis. 122, 240 N.W. 844, (1932). 
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in general it may be said that the Wisconsin court has been alert in finding 
a lessor-lessee relationship unless a different relationship was clearly cre- 
ated, particularly when the justice in a particular case was best served 
by so finding.’* Conceding that a partnership does not cease to be so 
simply because the parties do not call it a partnership, the court has indi- 
cated that such a disavowal is at least significant in showing the intent 
of the parties.1® 


Leases for more than a year must be in writing,”° and for more than 
three years must be recorded, sealed and acknowledged.*! But irrespective 
of duration, it is advisable to write out the lease. Written leases are more 
carefully thought out, and their terms more accurately defined. If a party 
should die, e.g., the written contract will offer more protection to his 
estate against the claims of the surviving party. A written lease also serves 
as a memorandum, thus preventing misunderstandings between the parties. 


TERMS OF THE CONTRACT 


While the Wisconsin Constitution prohibits excessively long leases (over 








** Thus recovery was granted to the tenant against the landlord in a conversion action 
where the landlord took crops from the premises, title to which crops was found to be 
in the tenant since he was found to be a “lessee” under these facts: (a) rent was one- 
half of the farm’s income; (b) tenant to make quarter-annual accounting; (c) live- 
stock, grain and machinery included in the lease. Rowlands v. Voechting, 115 Wis. 
352, 91 N.W. 990 (1902); and recovery was denied to a hired hand in an action for 
back wages, brought against the /andlord, where the tenant had done the hiring, on 
the theory that a “lessor-lessee” relationship rather than a partnership was created on 
these facts: (a) share rent; (b) joint purchase and ownership of livestock used; (c) 
joint ownership of produce until sale or division; (d) sharing of certain expenses; (e) 
advisory supervision of the farm work by the landlord. Wagner y. Buttles, 151 Wis. 
668, 139 N.W. 425 (1913). 

But where a tenant was unjustifiably evicted under an agreement providing the 
tenant was to: (a) receive as compensation a share of the stock and produce; (b) share 
certain expenses; (c) exercise control in some material matters of farming, the court 
found a joint adventure relationship, and assessed damages for the eviction according- 
ly. James v. James, 151 Wis. 78, 137 N.W. 1094 (1912). 

Wagner v. Buttles, 151 Wis. 668, 139 N.W. 425 (1913). The court further said 
at 677: “It is not inherently impossible to make such an agreement as was made here 
and still have a situation where the share received by Buttles was received as compen- 
sation for the use of the farm. This being so, the intention of the parties as to what 
their relations should be between themselves should govern.” 

” Wis. Stat., (1945) § 240.06. An oral lease for more than one year is void and the 
tenancy becomes a periodic tenancy, week-to-week, month-to-month, or year to year, 
according as the evidence shows the rent was paid and received in contemplation of a 
weekly, monthly or yearly holding. Sutherland v. Drolet, 154 Wis. 619, 143 N.W. 
663 (1913); Shefelker v. First National Bank of Marion, 212 Wis. 659, 250 N.W. 870 
(1933). Where entrance by the tenant is under a parol lease of more than a year at a 
specified annual rent, which is paid, and continues to occupy into the second year, the 
tenancy is from year to year. Koplitz v. Gustavus, 48 Wis. 48, 3 N.W. 754 (1879); and 
see DePere Co. v. Reynen, 65 Wis. 271, 22 N.W. 761, 27 N.W. 155 (1886). 


™ Wis. Stat., (1945) §§ 235.49, 235.50; 235.01. 
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15 years)? it is probable that the lessee suffers more from too short a ten- 
ure than too long.** 

Where the parties are well-acquainted with each other, a long-term lease 
is desirable, particularly on dairy farms where long-range herd improve- 
ment, soil conservation, etc., measure the success of both parties. 

One objection to the long-term lease, particularly where an annual cash 
rent is paid, is that over a period of years it tends to get out of line with 
the income from the farm owing to changes in the general economic struc- 
ture. An attempt has been made to correct this by the “sliding scale” clause 
whereby annual increases or decreases in rent would be based on a pro- 
portionate increase or decrease in a particular commodity, for example but- 
terfat.2* Actual practice has proved the method unsuccessful, however, pri- 
marily because cash rent does not fluctuate as widely nor as rapidly as do 
farm commodities. Undoubtedly this objection has been a large stumbling 
block to writing long-term cash leases in Wisconsin.?® 

Where the parties are unfamiliar with each other it is desirable to make 
the lease a short one with a provision for renewal, thus limiting in time 
the loss suffered if the relationship shouldn’t work out satisfactorily. It is 
recommended that the renewal be automatic in the absence of notice by 
one of the parties a designated number of months prior to expiration, of 
his intent to terminate.”® 

Sometimes the parties desire the stability and security of a long lease 
but for some particular reason, e. g., the expectation to buy the farm when 
sufficient capital is accumulated, do not wish to commit themselves accord- 
ingly. A provision in the contract providing for cancellation, after reason- 
able notice, upon the happening of the particular event will solve that 
problem. 

The parties can be reminded of the continuance of the contract after the 
death of either party by an appropriate “heirs, executors, etc?’ clause,” as 





* Wis. Const. Art. I, § 14. 

* For discussion of the effects of short term leases on rural economics and sociology, 
see FarM TENURE IMPROVEMENT IN THE UNiTeED Srares, 118 (1945). 

“Tt is not necessary that the amount of rent be a certain sum; it is sufficient if it is 
reducible to a certain sum before rent day. 1 TiFFaNy, LANDLORD AND TENANT (1912) 
1046. For illustration see Rayburn v. Mason Lumber Co., 57 Mich. 273, 23 N.W. 811 
(1885). In the absence of an amount ascertained or ascertainable, the landlord may 
recover a “reasonable satisfaction for the use and occupation” under Wis. Star., (1945) 
§ 234.16. Wittman v. Milwaukee, L. S. and W. Ry. Co., 51 Wis. 89, 8 N.W. 6 (1881); 
Munkwitz R. Co. v. Milwaukee, 143 Wis. 230, 126 N.W. 542 (1910). 

* HipBarRD AND McNALL, THE Farm Lease AND THE RENTAL Contract, (1943) 9. 

* Such covenants are strictly applied. 2 Tirrany, LaANDLorp aNp Tenant (1912) 
1532. 

“The interest of a tenant for years has always been regarded as personal and not 
real property, passing to the personal representative of the tenant and not to the heir.” 
1 TirFany, LANDLORD AND TENANT (1912) 46. 
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well as by the inclusion of the wives’ names in the leases. A clause prohibit- 
ing assignment or subletting of the lease without the written consent of 
both parties will prevent one party from being forced into a relationship 
with a new and incompatible party.”® 

The right of entry by the landlord and his agents at any time should 
be reserved, for purposes of inspection, repair, etc.2® Peaceable possession 
at the termination of the lease can be assured by a provision that the tenant 
will peaceably yield possession of the premises in as good condition as he 
took them, except for natural wear and damage. 

Insertion of a clause providing for the general upkeep of the premises, 
prohibition of waste and stripping is a necessity. Whether the prohibited 
kinds of waste should be enumerated depends on the particular facts of the 
case, but in general it is considered advisable. 

Although Kansas** is the only state having a statute providing com- 
pensation to the tenant for unexhausted improvements, a clause to that 
effect will produce the same result.*? It may be simpler to prescribe in ad- 
vance the contribution to be made by each party, e. g., materials and skill- 
ed labor by the landlord, and hauling and unskilled labor by the tenant. 
But that method depends for its success on harmony and identity of in- 
terest of the parties. A clause providing that the tenant shall be compensat- 





* A lessee, other than one at will, ordinarily has the right to assign or sublease the 
leasehold, absent a contrary statute or provision in the lease. 1 TiFFaANy, LANDLORD AND 
Tenant (1912) 918. While recognizing the efficacy of a clause prohibiting assignment 
without the consent of the lessor, the court has held such a clause inapplicable where 
the assignment is by operation of law, as under a receiver’s sale. Zwietusch v. Luehring, 
156 Wis. 96, 144 N.W. 257 (1914). 

Since the rent is frequently considered a chose in action, it is generally assignable 
by any signed writing, although at common law it was considered an incorporeal thing 
of a real character and therefore transferable only by an instrument under seal. 1 Tir- 
FANY, LANDLORD AND TENANT (1912) 1108. The Wisconsin court has gone even farther, 
saying: “The claim . . . for rent . . . was a mere matter of account, or a chose in action. 
We are not aware that any particular formality is necessary to effect the transfer of 
such a claim. ‘Any transaction between the contracting parties, which indicates their 
intention to pass the beneficial interest in the instrument from one to the other, is suf- 
ficient for that purpose; a debt may be assigned in equity by parol as well as by writing.’ 
‘Under the code, an assignment valid as an equitable assignment is equally valid at 
law,’ ” citing authorities. Chapman v. Plummer, 36 Wis. 262, 265. 

In the absence of such a provision, and except for certain exceptional purposes, there 
is not even a presumption of express authority in the landlord to enter, and entry is 
therefore tortious. 1 TrrFANy, LANDLORD AND TENANT (1912) 7. 

® Of course, the landlord is protected against waste entirely irrespective of such a 
clause. 1 Tirrany, LANDLORD AND TENANT (1912) 705 et seq. The advantage of such 
a clause is to remind the parties of their rights rather than to determine those rights. 

™ Kan. Gen. Stat. (1935), 67-501la. England has a comprehensive system of tenant 
compensation for improvements. AcricuLTuRAL Hoxpines Act, 1923, 13 & 14 Geo. V, 
9. 

® Absent a stipulation so providing, there is no liability to the landlord for improve- 
ments made by the tenant. Hart v. Hart, 117 Wis. 639, 94 N.W. 645 (1903); Mueller 
v. The Chicago, Milwaukee and St. Paul Railway Co., 111 Wis. 300, 87 N.W. 239 
(1901). 
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ed for all reasonable unexhausted improvements will be conducive to good 
farming and fair to both parties. To prevent disagreement on the amount 
owing, the initial reasonable cost to the tenant can be reduced a stated 
percentage each year, the balance to be paid to the tenant upon termina- 
tion. A further provision, giving to the tenant the right to remove, without 
liability, the movable fixtures he has placed or built on the premises is 
recommended.** 

In addition to the clause providing for “good and husbandlike” farming, 
it is generally desirable to include more detailed specification. In the case 
of a cash rental lease, a clause safeguarding the fertility of the soil is gen- 
erally adequate. Where share leases are used, greater particularity is de- 
sirable unless the landlord retains considerable supervisory control. 

Although the landlord ordinarily pays the insurance on the buildings, 
it is advisable to include in the contract a clause by which the tenant agrees 
to desist from practices violative of the provisions of the insurance policy 
or which increase the premium, and also agrees to take precautions against 
fire. Insurance and taxes fall on the owner of the particular item of prop- 
erty, real or personal, and when owned jointly the liability is joint.*4 

In the case of a share lease, a clause should be inserted restricting the 
amount of work done or time spent off the farm by the tenant. If the 
landlord is going to assist in the farming operations, the nature and quan- 
tity of such assistance should likewise be included. 


In order to limit liability or prevent unwise sales of large quantities of 
produce or capital, a clause should be inserted limiting the right of either 
party to buy or sell on the joint account to a small stated sum, e. g., $25.00, 
unless the consent of the other party is had beforehand. All business should 
be transacted through a named bank if possible, and the market or mar- 
kets to be patronized by the lessee should be specified. A detailed financial 
record should be kept by the tenant at all times. 

Under a share lease, the particular commodities subject to division must 
be exactly stated, e. g., whether or not the tenant’s chicken feed shall come 
from the common stockpile.*° Rent day (or division day) should be defin- 
itely specified, and as a general rule, should follow the time when the 





* The same result has been reached by agreement between the parties to consider, 
as between themselves, fixtures as personality. Smith v. Waggoner, 50 Wis. 155, 6 N.W. 
568 (1880); Keefe v. Furlong, 96 Wis. 219, 70 N.W. 110 (1897). 

* “The lessee is never liable for taxes, insurance, or interest on incumbrances unless 
such liability forms the subject of express stipulation.” Hart v. Hart, 117 Wis. 639, 
653, 94 N.W. 890 (1903). 

*® Agricultural Conservation payments are “profits” to be divided between landlord 
and tenant under a share lease agreement, absent a contrary prévision. Costello v. Po- 
lenska, 242 Wis. 214; 7 N.W. 2d 593 (1943). 
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tenant receives the bulk of his income: in the case of dairy products, this 
would be monthly or semi-monthly.** 

To divide jointly-owned property at the termination of the lease, alterna- 
tive methods should be provided. For example: (a) appraisal by disinter- 
ested parties, with either landlord or tenant paying the other party one-half 
of the appraisal price, and retaining all the property; (b) division by the 
tenant of the property into two lots, with the landlord taking his choice; 
(c) in default of either (a) or (b), the property to be sold at public auc- 
tion. However, the parties should always reserve the right to use what- 
ever other method of disposal is mutually agreeable to them. 

As a means of enforcement of the provisions of the contract it is sug- 
gested that clauses be inserted giving the injured party the right to incur 
reasonable expense in righting the wrong done him and charging such 
expense to the other party; e.g., the lessor can reserve the right to harvest 
crops in due season at the lessee’s expense when the latter fails to do so. 
The tenant can get compensation by a withholding of the rent due; the 
landlord, in a share lease, can appropriate to himself an additional part of 
the property owned in common. In addition, a clause may provide for the 
payment of reasonable “liquidated damages” for breach of a major con- 
tract provision, e. g., termination before date.*7 


To guarantee the payment of rent, the landlord may insert a clause 
providing that title, or an interest, in the crops shall remain in him until 
the rent is paid.** He can also make a provision authorizing him to collect 
his share of the farm products, e. g., 50% of the milk check, directly from 
the purchaser. 

Depending on the particular case, many additional worthwhile clauses 
might be included, e. g., the number of acres the tenant is to keep plowed, 
the use of the straw, the amount of produce on hand at the present which 
the tenant must replace or pay for. To assist both the lawyer and the lay 
man, the following list of items to be considered in a lease is included. Its 


purpose is to suggest and remind, not to recommend. 





* Except where a rent day is specified, rent does not become due until the end of 
the period in the absence of a stipulation or custom to the contrary. 1 Tirrany, Lanp- 
LORD AND TENANT (1912) 1035. 

Such “liquidated damages” must reasonably approximate the actual damage sus- 
tained. McCormick, Damaces (1935) §§ 146 et seq.; and see Madison v. American 
Sanitary Engineering Co., 118 Wis. 480, 95 N.W. 1097 (1903). 

** Laying v. Stout, 155 Wis. 553, 145 N.W. 227 (1914). Tischendorf v. Lynn Mutual 
Fire Insurance Co., 190 Wis. 33, 37, 38; 208 N.W. 917 (1926): “The landlord, how- 
ever, may by an agreement in the lease, express or implied, retain the title to the crops 
or an interest in the crops, or a lien thereon, for the payment of the rent to become 
due.” citing authorities. It is to be noted that a mortagee cannot take a chattel mortgage 
on ungrown crops however. Kohler Improvement Co, v. Preder, 217 Wis. 641, 259 


N.W. 833 (1935). 
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Succestive Farm Lease Cueck List®® 


I. Minimum Essentials 
1. Time specification and party designation: 
a. Date of making, commencement, and termination of lease. 
2. Description of property included. 
a. Personal property included. 
b. Reservations of landlord. 
3. Signatures and formalities. 
a. Of parties, wives, and witnesses, if necessary. 
b. Seal and recordation, if necessary. 


II. Stable and Secure Tenure 
1. Lease period. 
a. One year, term of years, year to year. 
2. Provisions for cancellation. 
a. When, and under which conditions, operative. 
b. Notice required. 
. Provisions for termination. 
a. Compensation for disturbance. 
b. Without notice, or if with notice, date of same. 
. Provisions for renewal. 
a. Automatic. 
b. Other mutually agreeable type of renewal. 
. Procedure in case: 
a. Of death of either party. 
b. Bankruptcy of either party. 
c. Incapacitation of tenant. 
d. Mortgagee takes possession. 
Ill. Equitable Rental Rates 
1. Basis for rental rates. 
a. Farm productivity. 
b. Relative contribution of the parties. 
¢. Agricultural program participation. 
2. Kind and amount of rent. 
a. Cash or share. 
b. Expenses to be deducted before division of produce. 
c. Products for family use. 
d. Feeding work stock from undivided feed. 
e. Privilege to buy at farm prices the landlord’s share of feed 


crops for on-farm use. 





® The writer is indebted to the authors of U.S. Dep’t Agric., Farmers’ Bulletin, No. 
1969 in the compilation of this check list. 
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3. Specifications on rent. 
a. Time and place of payment. 
b. Method of dividing share rent. 
c. Sliding-scale rent. 
4. Rent rebates for losses beyond tenant’s control. 
a. Hail, flood, fire, etc. 


IV. Conservation and Improvement of the Farm 
1. Improvements. 
a. Materials and skilled and unskilled labor. 
b. Insurance. 
2. Compensation for improvements. 
3. Authorization to remove improvements made by tenant. 
4. Items requiring special treatment: 
a. Timber, sand, gravel, game. 
b. Ditches, ponds, terraces, roads, machinery, fences, etc. 
c. Compensation for waste. 


V. Efficient Production 
1. Specific rules of good husbandry. 
2. Participation in government programs. 


VI. Responsibilities of the Contracting Parties. 
1. Relating to performance: 
a. Warranty that landlord has right to lease. 
. Procedure in event farm is sold. 
. Right of landlord to inspect, improve, and repair. 


. Agreement regarding subletting of farm. 
. Continuous occupancy during lease period. 
. Off-farm work. 


. Yielding possession at end of lease. 
. Assignment of lease rights. 
2. Relating to joint property: 
a. Pre-lease appraisal. 
b. Purchases and sales with and without consultation. 
c. Farm records, vouchers, and receipts. 
d. Handling joint or undivided funds. 
3. Relating to settlement at termination: 
a. Appraisal and method of division of joint property. 
b. Payment of outstanding joint responsibility debts. 
VII. Operating Capital and Expenses. 
1. Respective contributions to operating capital. 
a. Machinery, work stock and power, productive livestock, feed. 
2. Respective contributions to labor and operating expenses: 
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a. Regular, special, machine, or custom work. 
b. Seed, fertilizer, fuels, and sprays. 
c. Credit furnished by landlord, tenant or third party. 
VIII. General Provisions. 
1. Settling differences: 
a. Arbitration or court action. 
2. Declarations pertaining to partnership status. 
a. Disavowals, admissions, and qualifications. 


Haroitp GrEIVELDINGER 





WOMEN’S LOSS OF RESIDENCY BY MARRIAGE—According to 
the Wisconsin Statutes a party may sue for divorce in this state: 

When, at the time the cause of action arose, either party was a bone 
fide resident of the state, and has continued so to be down to the time 
of the commencement of the action, except that no action for absolute 
divorce shall be commenced for any cause other than adultery or big- 
amy, unless one of the parties has been for the two years next pre- 
ceding the commencement of the action a bona fide resident of this 


state.? 

In peace time the two year residence requirement did not raise many 
problems of interpretation, for when a couple married they made a home 
at a place of their choosing and there established a domicile. In the last 
few years, however, many Wisconsin women have married service men 
whose domicile was in another state. In some cases the wife did not leave 
Wisconsin after the marriage and in others she lived with her husband 
for a time near service camps located outside Wisconsin. Then the parties 
separated while the husband was still in service and the wife returned to 
Wisconsin and immediately started a divorce action in a Wisconsin court. 
Many divorces are being granted under these circumstances, but as yet 
there has been no decision by the Wisconsin Supreme Court as to whether 
a woman in this situation qualifies under the residence requirements of 
the divorce statute without having lived in Wisconsin for two years after 
separating from her husband.? It is an important problem for if she did 
not have the required residency, the court did not have jurisdiction to try 
the case, and the parties are not divorced even though a divorce judgment 
has been granted.* 

The common law rule is that a wife’s residence follows that of her hus- 
band.* If that rule is applied, a Wisconsin woman would become an 





* Wis. Stat. (1945) § 247.06(1). 

* State ex rel Ferebee v. Dillet, 240 Wis. 465, 467; 3 N.W. (2d) 699, 700 (1942). 
“It is well settled that for divorce purposes a wife may obtain a residence of her own 
separate from that of her husband, . . . at least in the instance of ‘permanent separa- 
tion’ of the parties.” 

*Sang v. Sang, 240 Wis. 288, 291, 3 N.W. (2d) 340, 341 (1942). The court held, 
“Since neither of the parties had been a bona fide resident of the state of Wisconsin for 
the two years next preceding the commencement of the action, the court had no power 
to grant a judgment of divorce from the bonds of matrimony.” 

*28 CJ.S. 24, and 17 Am. Jur. 616 give this as the general common law rule. The 
rule is discussed in Dutcher v. Dutcher, 39 Wis. 651 (1876) but held not to apply 
after permanent separation of the parties. Craven v. Craven, 27 Wis. 418 (1871) and 
State ex rel Ferebee v. Dillet, 240 Wis. 465, 3 N.W. (2d) 699 (1942) state that after 
separation from her husband a wife may establish a domicile of her own for divorce 
purposes, which would seem to imply that Wisconsin follows the general rule that a 
wife’s domicile follows that of her husband until such separation. 
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Iowa resident the moment she married a service man who was a resident 
of Iowa even though she never went to that state. However, Section 6.015 
of the Wisconsin Statutes states: 

Women shall have the same rights and priviliges under the law as 
men in the exercise of suffrage, freedom of contract, choice of resi- 
dence for voting purposes, jury service, holding office, holding and 
conveying property, care and custody of children, and in all other re- 
spects....° 
Before a Wisconsin man can acquire a domicile in another state he 

must abandon his Wisconsin residence with the intention of establishing 
a new one and actually establish a new domicile in another state. If Sec- 
tion 6.015 gives married women the same right as men to establish a domi- 
cile, marrying an out of state man would not cause a Wisconsin woman 
to lose her Wisconsin residence for though she might intend to leave Wis- 
consin forever she could not lose her Wisconsin domicile until she actually 
established a new one in another state. 

A service man retains the residence he had at the time that he went into 
the service unless he makes some overt act to establish a new one, and 
moving from one camp to another under orders does not affect his domi- 
cile.? It would seem that a wife living with her service man husband 
would be at any particular location only because of his orders and would 
not be establishing a domicile at that place. Thus a Wisconsin woman 
would retain her Wisconsin residence until her husband left the service 
and they established a home together in some other state or until she made 
some overt act to establish a new domicile such as voting or paying income 
tax. 

It is far from certain, however, that Section 6.015 gives a married wom- 
an the right to choose a domicile on the same basis as a man.® In its first 
decisions the Wisconsin Supreme Court gave the statute a broad interpre- 
tation. In Wait v. Pierce? while allowing a wife to sue her husband for 
tort the court said, “It seems too clear for argument that Sec. 6.015 further 





® Wis. Star. (1945) § 6.015(1). 
*Dromey v. Tax Commission, 227 Wis. 267, 270; 278 N.W. 400, 401 (1938), quot- 
ing Will of Eaton, 186 Wis. 124, 202 N.W. 309 (1925) in a tax case: 
A domicile once established is not lost until a new one is acquired. Every- 
one must at all times have a domicile somewhere. When an actual domicile 
has once been established, two things are necessary to create a new domicile, 
first, an abandonment of the old domicile, and second, the intention and estab- 
lishment of a new domicile. The mere intention to abandon a domicile once 
established is not of itself sufficient to create a new domicile, for before a 
person can be said to have changed his domicile, even though he manifests an 
intention to abandon the old-domicile, a new domicile must be shown... . 
728 C.J.S. 28, 17 Am. Jur. 634. 
* [1941] Wis. L. Rev. 67. 
*191 Wis. 202, 210, 209 N.W. 475, 478 (1928). See also Sparks v. Kuss, 195 Wis. 
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modified the rights of husband and wife as they existed at common law 
and that it was designed to place them on a basis of equality before the 
law not only in the particulars mentioned but ‘in all other respects.’” And 
in discussing Section 6.015 in Estate of Cortte!® the court stated, “This 
statute provides that ‘women shall have the same rights and privileges un- 
der the law as men’ in several specified respects including ‘freedom of con- 
tract’, ‘holding and conveying property’, and almost everything else con- 
ceivable, ‘and in all other respects.’ ” 

On the basis of these statements it would seem that a woman could re- 
tain her Wisconsin residence after marrying an out of state man. None of 
these cases have been overruled, but more recent decisions have consider- 
ably narrowed the application of the statute. In Singer v. Singer! the 
court pointed out that the statements in Waite v. Pierce!* regarding Sec- 
tion 6.015 were much broader than the facts required, and in Fehr v. 
General Accident Fire & Life Assurance Corporation'® stated that the legis- 
lature did not intend to grant married women all the rights of unmarried 
women. 

Several cases have been decided in which a wife attempted to establish 
a domicile separate from her husband. In Gray v. Gray the husband 
moved to Chippewa Falls, Wisconsin. His wife refused to go with him 
and remained in Eau Claire, Wisconsin where she ran a rooming house. 
After fifteen years of this separation the wife sued for a divorce from 
bed and board, and the court granted the husband’s counter claim for an 
absolute divorce on the grounds of desertion. The decision does not men- 
tion Section 6.015 but states, “In the case of Gleason v. Gleason, 4 Wis.* 64 
the rule was laid down that the husband has the right to select the place 
where the family shall reside, and that if the wife unreasonably refuses 
to remove with him to the place he selects, her conduct constitutes wilful 
desertion under the divorce statute, Sec. 247.07 (4).” 

But three years later in the case of State ex rel Ferebee v. Dillet' the 
court seemed to feel that there was at least a question as to whether a wife 
could have a domicile separate from that of her husband. In that case the 
wife left her husband’s home in Milwaukee County and moved to Shaw- 
ano County where she sued for divorce. In refusing the husband’s suit for 
change of venue to Milwaukee County the court stated that because the 
wife had left the husband because of cruel and inhumane treatment, 





378, 217 N.W. 927 (1928); Fontaine v. Fontaine 205 Wis, 570, 238 N.W. 410 (1931). 
230 Wis. 103, 105, 283 N.W. 336, 337 (1939). 
™245 Wis. 191, 196, 14 N.W. (2d) 43, 46 (1944). 
191 Wis. 202, 209 N.W. 475 (1926). 
%246 Wis. 228, 16 N.W. (2d) 787 (1944). 
232 Wis. 400, 405, 287 N.W. 708, 711 (1939). 
*240 Wis. 465, 467, 3 N.W. (2d) 699, 700 (1942). 
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“ 


. . it is therefore not necessary to determine whether under the venue 
statute, and in consideration of the provisions of Sec. 6.015 (1), Stats., a 
wife has an absolute right to establish a separate residence.” 

The following year the court again had a problem involving a separate 
domicile of husband and wife.® The husband lived in Bayfield County 
and the wife in Ashland County where she had been on relief for some 
years. The question was which of the two counties was liable for her sup- 
port in view of the possibility of a wife having a separate domicile under 
Section 6.015, while Section 49.02 specifically states that in determining 
legal settlements for relief the legal settlement of the wife shall always fol- 
low that of the husband. The court held that the relief statute controlled. 
It would seem that this result could have been reached on the basis that 
a specific statute controls a general one. The court stated, however, “Sec. 
49.02, Stats., is not in conflict with Sec. 6.015 because Sec. 6.015 does not 
deal with the relief of poor persons of either class and provides that wom- 
en shall have the same rights and privileges as men in the exercise of .. . 
choice of residence for voting purposes. This language clearly excludes 
any intention on the part of the legislature to include choice of residence 
for relief purposes and the trial court correctly so held.” 

In the absence of statutes giving a married woman the right to establish 
a domicile separate from her husband, there is some authority for holding 
that a woman does not lose her domicile by marrying an out of state serv- 
ice man. States have accomplished this result by refusing to apply the 
common law rule in this type of case. There are surprisingly few reported 
cases on the subject, however, and their holdings are far from uniform. 

In an Illinois case’? a Chicago woman married an international intiner- 
ant who was born in Italy. She lived with him for a short time in hotels 
in New York and California and then returned to Chicago, where she 
started a divorce action. The court stated that as the husband had left 
Italy in his youth and had not established any permanent residence while 
they were together, the wife had never lost her Illinois residence. 

In Spielman v. Spielman'® a woman who had lived in the state of Wash- 
ington all her life married a traveling salesman who had been born in 
Maryland but had left that state fifteen years before and acquired no new 
domicile. After moving around western United States with him for a few 
months she returned to her mother’s home in Washington and instituted 
divorce proceedings. The court held that the wife had not established a 
residence outside the state and granted the divorce. In refusing to apply 





% Ashland County v. Bayfield County, 244 Wis. 210, 214, 12 N.W. (2d) 34, 36 
(1943). 

™ Berlingieri v. Berlingieri, 372 Ill. 60, 22 N.E. (2d) 675 (1939). 

144 Wash. 421, 424, 258 Pac. 37, 39 (1927). 
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the rule that a wife’s domicile automatically follows that of her husband 
the court stated, “This is not a case of sojourning within the state for the 
purpose of taking advantage of our laws and calls for very different 
treatment.” 

The recent Ohio case of Glassman v. Glassman’® offers a good discussion 
of the problems involved. A girl who lived with her parents in Cincinnati 
married an army officer whose domicile was in West Virginia. She lived 
with him in Panama for a short time and returned to her parents’ home 
in Cincinnati for nineteen months. Then, after living with him near Camp 
Rucker, Alabama, for two weeks, she again returned to Cincinnati and 
sued for divorce. The lower court held that she had lost her Ohio residence 
as a result of her marriage and would have to reside in Ohio for one year 
after her separation before an Ohio court would have jurisdiction to try 
the case. The Court of Appeals reversed the lower court and granted the 
divorce. After reviewing some cases on the subject the court stated: 

These cases and the logic of the matter sustain the conclusion that 

the technical legal fiction of the common law requiring the domicile 
of the wife to follow that of the husband cannot be employed to de- 
stroy the domiciliary rights of a wife who has never been in any 
domicile of her husband, who has never by any voluntary act lost a 
domicile possessed for many years beyond the statutory requirement, 
in the jurisdiction in which she sues for divorce, whose only absences 
from her domicile have been attendance upon her husband 
at the various posts, to which under army orders he has been tempo- 
rarily assigned, who has never been advised by her husband chat he 
has chosen a ‘place or mode of living’ amounting to the establishment 
of a domicile, who has suffered aggression by the husband entitling 
her to a divorce, who has separated from him prior to the institution 
of an action for divorce, and where the husband’s claim to domicile is 
predicated upon mere residence prior to his entering the service of 
the United States Army. 


The opposite result has been reached in other states. In Winston v. Win- 
ston*® a young woman who lived with her parents in Washington, D. C., 
married a naval officer who was stationed in Brooklyn, New York, and 
whose domicile was in North Carolina. She lived with him in New York 
for six months and then returned to her parents’ home in Washington, 
D. C., where she sued for divorce. Three years’ residence was required by 
the divorce statute, and the court held that she would have to spend three 
years in Washington after leaving her husband before she could bring an 
action. The court held that she had lost her Washington domicile, “Inas- 
much as she and the defendant went into another jurisdiction and acquired 
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a domicile . . .” The court stated that they would not decide whether her 
domicile was in New York or North Carolina, but it would seem that the 
fact that she moved to Brooklyn was at least as important in causing her 
to lose her Washington domicile as the fact that she married a man from 
North Carolina. 

In White v. White?’ a Tennessee woman married a Michigan man and 
after traveling around the country with him in the show business for two 
years, she returned to Tennessee and sued for divorce. The court held that 
she had lost her Tennessee residence and stated, “The presumption that she 
intended his home to be her home even considered as mere evidence is of 
more weight than her testimony to the contrary.” 

The probable intent of the legislature could also be considered in decid- 
ing this question. It can be argued that the only reason the two-year resi- 
dence requirement was included in the Wisconsin divorce statute was to 
prevent persons from other states from coming to Wisconsin for “quickie” 
divorces. It does not seem probable that the legislature intended that a Wis- 
consin woman who married a service man from a distant state should 
have either to wait two years before obtaining a Wisconsin divorce, or to 
go to a distant state, where she has perhaps never been, to start a divorce 
action, while she could sue for divorce immediately after separating from 
her husband were he a Wisconsin service man. 


As yet this is an open question in Wisconsin, and until it is decided by 
the Supreme Court, there will be no certainty that many of the divorces 
that have been granted in Wisconsin in the last several years are valid. 

James B. MacDonatp 
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